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MEDICARE PROGRAM INTEGRITY

THURSDAY, MARCH 8, 2007

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON HEALTH,
SUBCOMMITTEE ON OVERSIGHT,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:00 a.m., in
room 1100, Longworth House Office Building, Hon. Fortney Pete
Stark (Chairman of the Subcommittee), presiding.

[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HEALTH

FOR IMMEDIATE RELEASE CONTACT: (202) 225-3943
February 28, 2007
HL-4

Chairmen Stark and Lewis Announce a
Hearing on Medicare Program Integrity

House Ways and Means Health Subcommittee Chairman Pete Stark (D-CA) and
Oversight Subcommittee Chairman John Lewis (D-GA) announced today that the
Subcommittees will hold a joint hearing on Medicare program integrity, specifically
focusing on Administration efforts to identify and eliminate fraud, waste and abuse.
The hearing will take place at 10:00 a.m. on Thursday, March 8, 2007, in
Room 1100, Longworth House Office Building.

In view of the limited time available to hear witnesses, oral testimony at this
hearing will be from invited witnesses only. However, any individual or organization
not scheduled for an oral appearance may submit a written statement for consider-
ation by the Committee and for inclusion in the printed record of the hearing. A
list of invited witnesses will follow.

BACKGROUND:

The Medicare program will spend over $425 billion providing health care services
to over 44 million seniors and people with disabilities in 2007. Fraud, waste and
abuse in a program of this size can cost beneficiaries and taxpayers billions of dol-
lars. Medicare has faced problems with overpayments, underpayments, unnecessary
services and even criminal fraud. Multiple governmental agencies are charged with
identifying, investigating and prosecuting incidents of fraud, waste and abuse in
Medicare.

In announcing the hearing, Health Subcommittee Chairman Stark said, “We owe
it to beneficiaries and taxpayers to be good stewards of Medicare dollars.
The Congress needs a better understanding of how agencies are working
to minimize waste, fraud and abuse in the program.”

“When people abuse the Medicare program, they take advantage of senior
citizens and people with disabilities who need medical services and care,”
said Oversight Subcommittee Chairman Lewis. “We must find ways to detect
and eliminate fraud to protect Medicare beneficiaries. Our Subcommittees
will continue to work with governmental agencies to preserve the integrity
of the Medicare program.”

FOCUS OF THE HEARING:

The hearing will focus on prevention, detection, investigation and prosecution of
Medicare fraud, waste and abuse at the Centers for Medicare and Medicaid Serv-
ices, the Health and Human Services Office of Inspector General, and the Depart-
ment of Justice.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear-
ing record must follow the appropriate link on the hearing page of the Committee
website and complete the informational forms. From the Committee homepage,
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http:/lwaysandmeans.house.gov, select “110th Congress” from the menu entitled,
“Committee Hearings” (hitp://waysandmeans.house.gov/Hearings.asp?congress=18).
Select the hearing for which you would like to submit, and click on the link entitled,
“Click here to provide a submission for the record.” Once you have followed the on-
line instructions, completing all informational forms and clicking “submit” on the
final page, an email will be sent to the address which you supply confirming your
interest in providing a submission for the record. You MUST REPLY to the email
and ATTACH your submission as a Word or WordPerfect document, in compliance
with the formatting requirements listed below, by close of business Thursday,
March 22, 2007. Finally, please note that due to the change in House mail policy,
the U.S. Capitol Police will refuse sealed-package deliveries to all House Office
Buildings. For questions, or if you encounter technical problems, please call (202)
225-1721.

FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing record. As al-
ways, submissions will be included in the record according to the discretion of the Committee.
The Committee will not alter the content of your submission, but we reserve the right to format
it according to our guidelines. Any submission provided to the Committee by a witness, any sup-
plementary materials submitted for the printed record, and any written comments in response
to a request for written comments must conform to the guidelines listed below. Any submission
or supplementary item not in compliance with these guidelines will not be printed, but will be
maintained in the Committee files for review and use by the Committee.

1. All submissions and supplementary materials must be provided in Word or WordPerfect
format and MUST NOT exceed a total of 10 pages, including attachments. Witnesses and sub-
mitters are advised that the Committee relies on electronic submissions for printing the official
hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. All submissions must include a list of all clients, persons, and/or organizations on whose
behalf the witness appears. A supplemental sheet must accompany each submission listing the
name, company, address, telephone and fax numbers of each witness.

Note: All Committee advisories and news releases are available on the World
Wide Web at http://waysandmeans.house.gov.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—-225-1721 or 202—-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.

Chairman STARK. With the consent of the Chairman of the
Oversight Committee and the Ranking Member of the Oversight
Committee, the joint hearing can proceed. I want to welcome every-
one to the first Medicare Oversight hearing. Mr. Lewis and I felt
that it was necessary to hold this as a joint meeting and I welcome
that opportunity. The topic, of course, is protecting Medicare bene-
?ciaﬁies from abuse and protecting the taxpayers from waste and
raud.

We are dealing with this in a program that is going to spend 400
billion dollars this calendar year and providing services for 44 mil-
lion people.

We will hear from three agencies, Inspector General Dan
Levinson is in charge of the audits, inspections, investigations of
fraud, waste and abuse. The Office of the Inspector General (OIG)
has provided Centers for Medicare and Medicaid Services (CMS)
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and Congress with a lot of valuable information on everything from
part B drugs to nursing home quality to the fraud in some durable
medical equipment. It is interesting to note that the OIG Red Book
which among other savings options suggests that Medicare Advan-
tage Plans are overpaid. He picks the number 2.5 billion. In 2006
CMS reported improper Medicare payments of over 10 billion.

I believe and I will ask General Levinson to correct me if I am
wrong, but improper payments in our system do not imply that
every improper payment is a fraud or is a violation.

For those of you who balance your own checkbooks or do your
own tax statements, if you could imagine something like 80 million
transactions, there are bound to be mistakes. I believe it is correct
that the mistakes, the unintentional errors, the arithmetic errors,
the transpositions show up in that 10 billion and I would despair
of ever getting that to zero just because of the human factor in the
huge volume of relatively small transactions that must be proc-
essed by intermediaries and then surveyed by CMS. I just want
to—I think I am correct to tell my colleagues that my guess would
be that somewhere around half of the figures that come out from
year to year are actually fraudulent or intentional mistakes and
the other half is just what engineers would call the entropy in the
system.

The final witnesses responsible for investigating and prosecuting
Medicare’s bad actors and as a U.S. Attorney for the Southern Dis-
trict of Florida, who I gather has been fired, you are still with us
so you are not on that list. Nobody has called you right? Okay, we
have got a good one here.

Mr. Acosta has identified numerous schemes to defraud Medicare
in the durable medical equipment. For those of you who want some
trivia, actually, the impetus for what are now called the Stark laws
started because of a lot of good work done by the State legislature
in Florida, by some investigative reporters from I think “The Sun
Journal,” and in finding a lot of abuse in providing Medicare sys-
tems I think in those days in diagnostic—either diagnostic labs or
imaging, but at any rate, several good reforms have come out of the
State of Florida.

I look forward to hearing from all the witnesses and I would rec-
ognize my colleague and friend, John Lewis, the Chairman of the
Oversight Committee.

Chairman LEWIS OF GEORGIA. Thank you, Chairman Stark.
My colleague and Ranking Member Ramstad and I would like to
thank you and Ranking Member Camp for holding this joint hear-
ing today with the Subcommittee on Oversight.

It is the responsibility of both Subcommittees to guard the integ-
rity of the Medicare Program and protect its beneficiaries who
many times are the most vulnerable people in our society. They are
our parents and grandparents who have given their youth to this
Nation and they deserve our protection and the finest public serv-
ice.

I want to thank the witnesses, each of the witnesses for being
here today and for all their efforts to protect the Medicare Pro-
gram. Your work has returned over 8.5 billion dollars to the pro-
gram. You have done an excellent job. You have helped to move us
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down the road to reform that we are seeking in this Congress and
we thank you.

There is still so much more that we can do. I am very concerned
that there has been almost no oversight of the new prescription
drug benefit under Part D. This is not responsible leadership. I
hope today I will hear each agency plan to reduce fraud in Medi-
care Part D.

The fraud and abuse in the Medicare system, the shame and a
disgrace, a view of the suspicion of people who question Govern-
ment’s social service. We must find a way to eliminate the fraud
in the Medicare system so that it works for the people it was in-
tended to serve.

Your offices have uncovered some disturbing almost unreal and
unbelievable cases. In some instances Federal money is used to
support unethical, immoral and illegal behavior.

In one unbelievable case a hospital performed painful medically
unnecessary procedures on elderly resident of assisted living facili-
ties simply because those procedures have a high rate of govern-
ment reimbursement.

In another case, a physician was providing a large amount of
controlled substances to his patients not to treat their medical con-
dition but to get the government reimbursement on those medica-
tions. Those patients were either abusing the drugs or selling them
to other people. One person died as a result of this improper treat-
ment and others were seriously injured.

This violation of the public trust will not be tolerated by this
Congress and we must hold these people accountable and do all we
can to prevent this kind of abuse.

This Congress is committed to finding ways to work even closer
with our witnesses to ensure that Medicare beneficiaries are of-
fered the best medical care we can deliver. The wrongdoers are
held accountable and that the Medicare Program remains strong
for the next generation of Americans.

I look forward to learning more about each agency plan to over-
see this important and necessary program that will benefit our citi-
zens.

Thank you very much for being here today.

Thank you, Mr. Chairman. Mr. Chairman, it is my pleasure to
recognize my friend and we have been friends since we have both
been in the Congress, the Ranking Member of the Oversight Com-
mittee, Mr. Ramstad.

Mr. RAMSTAD. Thank you very much, Chairman Lewis, and
thank you for your kind words. Thank you, Chairman Stark, both
of you for holding this important joint hearing on Medicare Pro-
gram integrity.

I join my colleagues in welcoming our witnesses who play such
a key role in rooting out waste, fraud and abuse in the Medicare
Program. I also would like to mention for the record that Ranking
Member Camp is unable to be here today because he was called
home yesterday by a family medical emergency.

Medicare fraud, as we know, not only cheats taxpayers but it
cheats millions of seniors and people with disability who rely on
Medicare. Improper payments raise the already enormous costs of
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the program and they force vulnerable beneficiaries to pay cost
sharing they should not have to pay.

With an estimated 10 billion dollars, that is billion with a B, in
Medicare overpayments last year alone, that adds up to real money.

With its multiple parts, players, providers and payment systems,
it is no surprise the Medicare Program is at high risk for abuse by
unscrupulous types out there. It is also ripe for misunderstanding
and unintentional mistakes just because of its shear complexity.

In fact, one of my colleagues said not long ago, the Medicare Pro-
gram makes the Tax Code look simple and straightforward. I think
there is a little bit of hyperbole in that statement, but you get the
point.

I look forward to hearing about efforts that are underway to
identify vulnerable areas as well as the investigation and prosecu-
tion of intentional fraud and abuse. I will also be interested to hear
whether additional tools are needed in your arsenal, our arsenal to
go after waste, fraud and abuse.

Thank you again, Mr. Chairman. I yield back.

Chairman STARK. We will start with the Inspector General Dan
Levinson’s testimony. You may proceed General Levinson in any
manner you are comfortable.

If you are going to proceed, you have got to push that funny but-
ton on your mike so we can hear you.

Mr. LEVINSON. I think it is on now; thank you.

Chairman STARK. Thank you.

STATEMENT OF INSPECTOR GENERAL DANIEL R. LEVINSON,
OFFICE OF INSPECTOR GENERAL, U.S. DEPARTMENT OF
HEALTH AND HUMAN SERVICES

Mr. LEVINSON. Good morning, Chairman Stark, Chairman
Lewis, Ranking Member Ramstad and distinguished Members of
the Committee.

I appreciate the opportunity to appear before you today to dis-
cuss the important oversight role of the Office of Inspector General
and the efforts we undertake to protect the integrity of the Depart-
ment’s programs including Medicare.

My testimony today will briefly discuss OIG’s statutory role with-
in the Department, how we are organized to accomplish our mis-
sion to protect the integrity of the Department’s programs and
highlight some of the vulnerabilities within the Medicare Program
as well as highlight recent and ongoing OIG work in these areas.

I want to emphasize the importance of protecting the integrity of
Medicare. It is a vitally important program that serves more than
43 million people and in fiscal year 2006, the program spent $382
billion dollars.

To fulfill our mission, we rely heavily on working closely with,
and leveraging the resources, of our law enforcement and Depart-
ment partners. I am pleased that the Committee will be hearing
from two of our colleagues today, the Department of Justice and
CMS. Other key partners include the State Medicaid Fraud Control
Units.

Since Congress established our office in 1976, we have developed
the necessary expertise to accomplish a wide range of oversight ac-
tivities. We employ a comprehensive approach to our oversight
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work by conducting national reviews of programs to identify sys-
temic vulnerabilities and to make recommendations to improve
their efficiency and effectiveness; auditing specific payments, pro-
viders and programs to identify and recover overpayments; inves-
tigating specific instances of fraud or abuse; and pursuing appro-
priate enforcement actions as well as promoting voluntary compli-
ance by issuing guidance to the healthcare industry and providers.

Our work in this area and the resulting recommendations are de-
scribed in our semiannual reports as well as a compendium of
unimplemented OIG recommendations, all of which are provided to
Congress. The OIG has produced a significant body of work.

I will highlight three areas where we have had impact and where
we think vulnerabilities in the Medicare Program merit our contin-
ued attention. They are (1) the integrity of Medicare payments, (2)
the quality of long term care services, and (3) the new Medicare
Part D.

With respect to integrity of Medicare payments, OIG is particu-
larly focused on payments for durable medical equipment and sup-
plies, home health agencies, hospital operations, and part B pre-
scription drugs, as described in my written statement.

In the interest of time my oral testimony will focus on part B
prescription drugs. The OIG has produced a large body of work rec-
ommending actions that would result in savings and payments for
prescription drugs under Medicare part B. Consistent with the rec-
ommendations in our body of work, the MMA included provisions
that instituted a new drug reimbursement methodology for part B.

In addition to our substantial audit and evaluation work on part
B drug pricing issues, we have pursued a number of enforcement
cases involving pharmaceutical manufacturers. For example, one
drug manufacturer paid more than 875 million dollars to resolve
criminal and civil liability resulting from the sales and marketing
of a prostate cancer drug. The company pleaded guilty to con-
spiring to violate the Prescription Drug Marketing Act by causing
the sale of free samples and entered into a civil settlement and cor-
porate integrity agreement related to the company’s pricing, sales
and marketing practices for the drug.

Another area of continued focus has been the quality of care in
nursing facilities, due to the increasing number of beneficiaries in
these settings and the vulnerability of this population. As a result
of OIG’s work in this area, a number of programmatic and legisla-
tive changes have occurred to improve quality of care.

For example, CMS has issued instructions to nursing facilities on
the appropriate use of psychotropic drugs, promulgated regulations
that required training standards for nurse aides, and required
nursing homes to establish processes for handling abuse complaints.

These are improvements, but more work must be done. The
OIG’s most recent reviews revealed weaknesses in the nursing
home survey and certification process. We found that for the major-
ity of cases requiring mandatory termination of nursing homes,
CMS did not apply the remedy because case referrals from States
were not timely and CMS’s staff were reluctant to impose this se-
vere remedy.

In addition, we found that CMS did not investigate some of the
most serious nursing home complaints within the required time-
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frame and that CMS’s oversight of nursing home complaint inves-
tigations is limited. Our report made a number of recommendations
to CMS to resolve these issues.

Some nursing home care problems are so serious that they con-
stitute failure of care and thereby implicate the Civil False Claims
Act. A recent example of an egregious case of a failure of care in-
volved a nursing home that settled its liability with the Govern-
ment for $750,000 for allegedly providing skilled nursing services
that were not rendered in accordance with applicable laws and
rules and were so inadequate that they were not reimbursable
under Medicare or Medicaid. The Government alleged that poor
oversight and management of the facility’s operations led to serious
deficiencies in beneficiary care.

A third priority for OIG is Medicare Part D. As Chairman Lewis
has noted, with a new program, with so much money at stake, es-
pecially one as structurally and operationally complex as this is, we
believe that oversight is necessary. To address this we are imple-
menting a strategic plan to protect the integrity of Part D and its
beneficiaries by focusing on (1) enforcement and compliance, (2)
payment accuracy, (3) beneficiary access, (4) drug pricing and reim-
bursement and (5) the integrity of information systems.

We have ongoing investigations of Medicare Part D cases along
with audits and evaluations underway, as outlined in our Fiscal
Year 2007 Work Plan, and we will share our findings and rec-
ommendations with CMS and Congress as the work is completed.

In addition to enforcement efforts, we also promote voluntary in-
dustry compliance. Our approach in promoting industry compliance
is twofold. First, we issue a variety of guidance, including advisory
opinions, fraud alerts and special advisory bulletins, as well as
compliance program guidance, which is designed to assist
healthcare providers and suppliers to develop systems and struc-
tures to guard against fraud and abuse, to ensure appropriate bill-
ing, and to be responsible corporate citizens.

Second, our approach to compliance addresses healthcare pro-
viders that the Government alleges have defrauded Medicare, Med-
icaid, or other Federal healthcare programs. In such cases, the De-
partment of Justice may seek dollar recoveries through the Civil
False Claims Act and we may seek to exclude the provider from fu-
ture participation in Federal healthcare programs.

The OIG will often agree not to pursue exclusion in exchange for
the provider entering into an integrity agreement with us. Such in-
tegrity agreements require providers to establish or continue a
compliance infrastructure, policies and procedures, training pro-
grams, internal controls and reporting mechanisms, review proce-
dures and reporting to us. The OIG integrity agreements have been
a catalyst for change in corporate culture and result in comprehen-
sive internal control systems.

In conclusion, we remain committed to a comprehensive ap-
proach to protect the integrity of the Medicare Program and to en-
sure that its beneficiaries receive high quality care. I appreciate
the opportunity to share with the Committee our efforts and I
would be happy to answer any questions you have.

[The prepared statement of Mr. Levinson follows:]
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Daniel R. Levinson

Inspector General

U5, Depariment of Health and Human Services

Cied momming., Chadnmen Siork ond Lewis, Ranking Members Camp ond Eomsiod, and
dsstinguished members of the Committee. | am Daniel K. Levinsan, Inspector CGenerl
For ke Deprartmeni ol Health and Human Services (HHS). I mpprecaate The cppariusily i
appear before vou tday o discuss the imgonant oversight rle of the Offie: of Inspecion
Gieneral (015 amd the efforts we underiake 1o proiect the inbegridy of all 300 programs
1B Deprartmminl adsnimisters. including Modicare.

I am pleased 1o come befiore vou at a time when OFG recently commemarated an unasual
confluersce of mibestones: 2006 marked the 30° ammniversary of the OGS creation. the
201" anniversary of the | 986 amendments 10 the Federal False Clalms Act. and the 10"
mnniversary af the Health Insurnnce Portability and Accounimbility ActiHIPAA)L Al
three of these anmiversaries are important milesiones that have shaped the way our office
CRETE gul s work,

Since 1974, the warld bas dramatically changed and so has OIG. 'We have seen
imorwns changes in the healh cane delivery system, imlarmaton echiology,
ghahalizatson, and public heslth emergency preparcdess, These changes demand that we
keep pace with our oversight ffors. 'What has remained constant, however, is our core
IrissHm B promde milegrity, economy, and efficiency in the Dopartment’s progroms.
(MG s work Benefits millone of Americans and generahes substimniial cost savings,

(HG7s ability 1o combat fraud was greatly enbanced by the 1986 anmendments 1o the False
Claiiers At These amendements mepvenated e A™s gl fow provisions, rsulting ina
pashlic-private partnership that kas proven mvaluable in detecting and prosecuting health
care framd.

Enagied m 190, HIPAA provided CHG with increased resoairces, siromger enforcemsen
tonls; and 0 management structure o coordinate the effons of Fedemnl, Stase, and local
pariners myodved imcombating bealth cane froud. As o result, our office expanded ils
presence throughou the cosiry, lunchad natonwide initiatives direcied al bealth care
frawd, nnd increased the savimgs and recoveries retemed i the taxpayers,

Ensuring the imegrity of the Medican: program (s challenging, given the program’s size
and complexity. You bave asked me o provide tnday a broad overview of 016G s
rganabional structure, furding sources, and methods by which we sdentify our work
pricritics. [ owill also provede am averview of the Medscare program and is volnerabalitics
and will deuch on aselect body of GG s wark that addresses these vilrembilicies, 1 wall
conclhede with a prospective look 2 the challenges nhesd.

Hivase Comimines on Ways mid Means
Subscomimitress on Health osdd Oversight
Henrigg: Muech B, 2007 Pag= |
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Huole and Kespomsibiliy el the HHS (00

Our office was created in 1976 and was the first statubory OFG incthe Federal
Ciowermmenl. Twa years laber, the Inspectior Gemeral Actal TOTE (G Acth, modelad alter
the larwe crentimg the HHS QIG, estnblished Q1Gs a other Cohinet-level depanimens of
the Federal Government, as well as at some independent Government agencies.

Cangress cresed CHCs to be independent ard obgective units within Federal depamments
and agencies for the purpose of: (1) conducting sudits and investignisons of programs
und operatims; (2] coordmating amd rocommending pedicies o promale econmmy,
cificiency, and effectivencss in the administration of programs; (3) prevenimg and
detecting frand ond nbuse; ond (4} keeping the Depantment Secretary or Agency
Admindstrator and Congress formed aboul the necessity for comeciive action.

T achieve these obfectives, our affics reviews progrmms 1o dentify systemic
vulnerabilnies and makes recommendatsons o improve their efficiency and effectiveness:
iFvea et specilic mnstasces ol Trod or abuse and ke approprabe enlocceminl
netices; audits specific paymenis, providers, and progranes 1o identify and recover
mverpaymenis and promistes voluniary compliance by issuing guidance to health care
prowidirs amd thi health care indusiry.

(HG s effiectiveness in prosecting the indegrity of Medicare relies heavily on leveraging
the nzsources of our law enforcement partners.  These partners inchade the Department of
Justwee s Chwdl, Criminal, arsd Civil Rights Divissons, L% Anomeys Offices, and the
Feckernl Bureau of Investigation. {her key panmers include the Censers for Medicare &
Medicasd Services {CME} and the Medicaid Frand Contred Unigs (MFCLs).

CHG Sirucieng and Crganization

A ane of e Tangest (HGs i the Federal Governmienl, our more tan 1,500 Full-time
audinore, evalusors, investigniogs, snd miomevs contribune their diverse experice and
skiills 1o carmy pard oo mission o protect the inlegridy of HHS programs. To cnsure
natimal coverape and presence, cur stafTare lecated in 'Washmgton, DC, Balimore,
Marytand, and 9 regional offies arsd B0 amalker fiekd offices throuphcan the couniry

Althosgh DIG has five Funclional umils, we ioke a comprehensive and multifsceted
approach w protect Ch integrly ol the Dieparimend™s programs. These anits ane th:

(1] Office of Audit Services, (21 Office of Evaluation and Inspections, (3} Oifice of
Investigntsons, {43 Offce of Counsel o the Inspector General, and (5) Office of
Managernenl and Policy. These units work chosely togpether to accomplish 2 wide range
o cvermight aad enforesment work invalving oudite, evaligtions, mvestigations, and
frausd enforcemnent and prevention efoets.

The Crfice of Auwdit Services (A5 15 Instramental o identifying isgroper paynseis
and reimbursenests and conducts financial and performance audits of depanmesdal
prosgrams, operatians, grantees, and contractors. Thas imcludes investipative awsdit wark
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perfarmed moconjuneticn with other O0G compomente. Much of DAY s work m
idemtifying Emproper payments is complementany to that of the Cdfice of Evolaation and
Insgpections (OET, which slentifics systemic vulnerabililies in program oporations and
PrOCEssE

OE] conducts matienal evalumions o prowide HHS, Congress, amd the public with timely.
ussiind, sl v lsabske infinmstion on signilian isoes, Specifically, s evaluations
Focus on preventing frad, wasse, or shuse and prometing scomamy, ¢fficiency, and
effectivensss in deparnenial programs. To promsale impact, the repants alsa present
practical recammendations for improving progrem operiisms

The Cifice of Investigntions (01} conducts and coondinates investigations of frowd and
misconduct 1o safguard the Depariment’s progrms and beneficianies. The stoe and
corglexiny of Federal healih aind huiras serviee programs raguipe O o leverge s
resiurees with those of Bs law enforcement panners. As such, 01 collabomies chasely
with the [epartment of Justice on investigations of HHS programs and personnel and
imteracts with Ck5, State Licensng Boards, MEPCUs, fod odhir entitics swoth rogard 1o
program sxclusson, complignce, and enforcemen petivities, These investigative effons
lead ta criminal convictions, civil setilements, program exclhsions, or civil monetary
punaltics and asses smenis.

The Crffice of Counsel 1o the Inspecior Ceemernl (O perfomms three major functions
withim OFG. First, it provides peneral legal services s GG, including advice and
represemiaion ot HHS proprames and operalions, adeinssirative law issues, edminal
procedure, and imtemal TG meanggement maiters. The second major fusction invalves
conrdmating CHGE"s role n the judicial @nd adminsimative resolution of frud and abuse
cis imvalving HHS programs, including the liligatios asd impoesitson of adminsinle
sancting, such ag program exclusions snd civil monetary penalties and assessmenis; the
phahal settlemen of cases arising wnder the Civil False Clains Act: and the development
and monnecing of corperals imtegnty agreements (O L&) for certain provickes thal have
seifled thedr False Claims Act liabiliny sith the Federal Govermment, Finally, OCHG
pays an equally imporant role in assisting the regulated health care industry in
complying with the fraud and abuse b by issaing voluniary compliance progrm
pisklinee, sdvisory opanions, (e alens amsd bullenss, and “safe harbor” regalatsans
uncler the Federnl anti-kickback stuiute.

The Ciice of Marsygperent and Policy provides mission suppor seevses o CG and s
companenis, lis principal responsibilities imchide Formalming and executing the
organcation’s budget and stmtegic plan, deveboping intermal policy, and managing
imlmmation lechnology resoures,

Clur stalfT expertise, national presence, organizational structhure, ond collobomtion with
law enforcement partners enable O30 1o leverage scarce resources 1o achieve maximum
retum for thee overalght dollars myvestad. For the 3-year periind from Fys 2004-206,
nverage rebam an myvestment was nearly 13 o |
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CHG Eund)

HHS (MG s fumding mechansms are snigee. Since 1997, pur funding has come from
o pricnary soamcess (1) the Healch Cane Frasd and Abuse Contmal Aceoont {HCFAC)
allocarion, which was established by HIPAA, and {2) a discretionary sppropoiation. 000G
has akso benefited from additional semporany funding that Congress bas appropriated 1o
augmenl exEsimg, resoances.,

HIFAA established an annual dollsr amour o be finded froen e Medicore Trast Fund
o caombat fraud, wasie. and sbuse in the Medicare and Medicaid progranes. Cuar HCFAC
allacation was ditermmmdd jaintly by the Seentary of HHS amd e Allomey General,
withim the anmual ranpes spegified under HIPAA, HOFALC funds comprise p major
portion af CIHa"s onnisal opersting huded, genermnlly between 75 1o 80 percend, which
mezuns that most of our activities involve the Medicare amd Medicand programs. 1o fiscal
yif {FY ) D00, NG s HOFAL albocation wis capped al 5160 million, However, the
Tax Relief and Health Care Act of 2006 esinblished a 521 annual HOFAC funding amount
for CHG beginning i FY 2007, I also establishes anmml increases o that funding
Eraugh FY 2000y the percentage incesass m e Corsumer Price Indix for all urban
COHIEMETE,

Dhsoretionary fumding represents dollars appropriated by Congress cach year o be used
For aetlivitses nelated 10 dipamnienital ivsagernen) e awl the Department’s programs
other than Medicare and Medicaid, Discretionary fursds typically comgrise
approximately 20 percent of OG"s annual] operating bedeet and in FY 2007 amounted o
nizarly S million.

Additinally, Congress has provided special funding for Medicare and Medicaid
vversight aver amd above the HOFAC amount. For example, in FY 2005, QG received
£25 mudllion so fight fraud, wasie, and abise sssociated with the mmplementation of the
Medicare Prescripion Dvug, Improvement, and Modemizstion Act of 2 (MMAL In
addition, the Deficit Beduction Act of 2008 {IDEA) increased O1G s funding for
eleaicand frannd and abmae conral sativilies. Pursuant 1o thi requiremsnts of the DRA,
Peginning in FY 2006 s continging through FY 2000, ORG will reeeive an addational
525 million ansually for Medscaid integrity activities.

Citwen the exparsion of the Modicars and Medicas programs, and increses in baalth
care expeclivares, OIG pckniwbedges how oritical these sdditional respurces ane 1o
meeting increased respansihilities for protecting these progrmns and their beneficiaries

CHG Priocity S . | Follow

Each year, OFG develops o work plan, which gouides our sctivilies Far the upoomang fiscal
year. This plan s avaalable wo the public on our Weh site. Althousgh resource constratnis
preclind: ws from reviewing all 300-plus prograns of the Deparment gnnually, CHG
engages in o comprebensive work-planning process 1o identify the mest importand and
imicly issuis for the upcsming fecal year amd o direet oar resounces aceondmply.
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Aqvng the things that QG considers in setting i work priorities are findings from
previous (MG and external reviews (e.g.. (rovernment Accountabdlity (Hfice ({aA0) amd
Meleadican: Payment Advisory Commission ], soee of the program (e, expindiores,
number of beneficiaries served ), specific requesis fiom Congress and the: Depariment,
and the need 1o review program areas that warmant revisiting.

Ag pat af the Department’s mandated anousl Performance and Accowmabiliny Repaom,
each wear our affice identifies the most significont manngement and performance
challenges facing the Department based upon OPG"s body of work. This assessment also
fictarrs i the detcrmenation of work prionities for e upeomning fiscal yess, For
exampple, in our most recent assessment, UG idemtified the imegrity of Medscare
paymemis, quality of care in long-lerm services, and Medicare Fart [ as three areas that
warramd scrulany and motalonmng. 1wl elabarane an thiss ancas e m my 1esemony.

In addftion 1o identifying and planning the preoritses for the vpooming fiscal vear, (KNG
sl alse riomain esibbe eoough e acoomemndate msmes Thal erirge throughout the

yenr. There is ro clesrer example of the need fior this Pexibality than the devassing Gulf
Caomst burricapes of 2005, Following the barmcanes, we promgly redinected resources o
ildriss eritical needs arising m the aflermmath of the sieams. Uneapectad ovenls ol the
ragmitgde of the I Gualf Cosst banmcanes are foriusaely mne, However, cach sear
brimgs nevw and emerging issues and car priccities and wark-planming effons evalve to
ezl mew cRadlenges as they arise.

Mareower, abong wiih our work-planming process, and consistent wiih the requirements of
e 15 A, QG roports fo Congress seminmually on our activitics. Unlike the work
plar, which sets foerh OGS ongolng work and waork 1o be undertaken fn the upeoming
fiscal vear, the semianmual report provides a f-month summary of ORGs completed body
v work during the reportang period.  The semianmual repord covers the spectrum of ORG
s, evalisation, el enfonaement acoomplishments,

Each semiannual report identifies significant recommendations described in previous
seitriamn sl repaonts for which cormective sction Fas nol beim compleied,  Thus, appesdices
toveach seminnnaal repant list significant wnimplemented recommendstions. Because of
1 abrevimed nabare of that List in the semiarmual reports, ORG has listarically isnsed
o parmplemantary publications: (1) thi “Red Book.™ w0 further haghlight the palénally
eagniflcant impect of cost-aavings recommendaticons resulting from previous audils and
cvaluations, and 12 the “Change Book.™ o compilation of nonmonetary recommendations
Lo iy e econinmy amd efficiency m departmsental programs and oporatins.

In an effon to present o comprehensive listing of 2ll recommendantions that have not been
fully implermenied by the operating divigions of the Departiment, Q106 is presently e
process of combaning the “Red Beak” and “Cirenge Book™ imte one publication that will
ke o “Compendium of Unimpdemenied Office of Inspectar General Recommendations.™
This docament will seree 25 a wsaeful ool for Congress, the Adminstration, and the

D partivset (e thete respecinvg effors 1o ideniily wavs @ contam costs, raadimdse the
effectivensss of programs and services, ond improve the efficiency of depanmeinl
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progeram, Full mmpbementation of the recommendatbons in this document could schiove
sushstandinl savings and imcreased effectivences in the opermion of the Medicare programe
(MG expects i release this compendium in May 2007, We kook forsand to providing the
Dhzpartmees and Congress with this compendiom, a8 they seck o schiove signilicant
programmai: savings and enhanded program effectivengss,

Mledicare Frogram Sice and Complexity

The Medicars program has grown dramstically simee s inception in 19E and now
provides comprehensive healih care insurance for more than 43 million persons. Marne
tEar | ballion fie-lor-servioe clamms ane prociessed anmually, and Medicane is the larpes)
purchaser of mans@od cane services in the country, Tosal Medicare expendinses have
grovwn From 5206 billics in FY 199096 w0 over £382 hillion in FY 20060,

Wirh Medicane™s expansive netwark of bealth cane activities comes g tremendons
ressporsibiliny to prowect the program's imegrity. In o program as complex as the
Medicare program, incomect paymenis 1o providers will occur. CHG has warked
exlensively with CMS 1o develop a proces 1o estimale imcomect fee-for-seroce pasmients
and ansEi Gornes v ethons 1o s crionecus payirems B ¥R, ORG cstimsanad
that over 523 hillion {showt 14 percent of expenditures) in impraper paymends had heen
made by the Medicare feesfor-service program. Ch% has reporied that the estimate of
irkarmeel Medican: fee-lor-servece payments was reduced wo 51008 billson (4.4 pencent ol
expendiieres| i 20086,

Althoagh the Medicare progranm relies on the provider commumity fo submil accurste and
approprsie Clalive for payment, and e vast waponity of providers ane Boness awl
trustweathy, provider effors alone are not sufficient to ensure the integrity of the
progmm. [HG s oversight responsibility plays o key role in protecting scance program
resources and the health aad welfare of beneliciaries,

Medicare Vulnerahilities and Related 000G Activities

Wi ane comnimninad 1o proactively identifying program weaknesses amd vulneralslinies o
help preveni fraud, wasie, and abuse and o imprave quality of care, We alsa hrieg our
irvesiigative toods and endforcement suthorilies 1o bear apainst those whao seek o defraud
e Bledicars program and its beneliciaries.

As noled above, the overall Medicane fee-for-service payment error rate has decreased in
recent years. Howewer, the siz: and complexity of the Medicare program place # at high
sk For payisesl erfors, lisproper payiveets amd probams m epacilic pans of the
program continue o be identified by CHG audits and evaluations and by CAS'5
nsseemment of the Medicare payment ermor mie. These reviews have mevealed paymenis
for unallpwabde services, improper coding. and ot billing amors.

[During the course of pur mest recent annual assessment of the Department’s “Top
Maragemeni Challenges,” we highlighted three brosd areas of vulnerabilities nelated 1o
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the Medicare progrem. These arens are: (1) insegrity of Medscare paymemis, (25 guality
oof care in nursing facilities, and (3) Medicare Part . Within the broad cotegory of
Mudicare paymnis, we have alse klentilied mone specilic vulmerabilities within certain
services and provider tvpes, some of which are outlined below, The following sections
highlight selected arens of vulnerahility snd CHG s work 1o identify and mitigate risks
and to e s ol fraud or shose,

Iniegrity of Medicare Prymemis
Mealon! Eyreipment amd Supmlivs

G and oihers have found senificant vuknembalities @ Medsare's oversight of
sugprplsers ol durable modical cqumpment, prosthetics, onhiotics, amd supplics {DMEPDS)
andd in Medicare payments for cennin types of DMEPOS, Cheer the past 10 years, QG
and GAD have reporied on weaknesses in Medicare's enrollment standands for and
caersaght al’ DMEPDE cupplers, s we have made necommendalions b smproase
eversaght, such as incrensing wannaunced site visits o DMEPS sappliers,

In privoos work, ORG ditermined hat in 2000, Medicane and its beneficiaries pasd an
estimated 596 million for claims that did not mest Medicare's coversge enieria for any
twpe af wheelchair or scooter amd also spent an estimsted 352 million in excessive
paymemils for claims thal couhd have been bilked using a code for a less expensive
bty device, In additon, CHG bas foind tha over the 3e-manth nemal period,
Mledicare”s tolal nllowed renial payments for oxvgen concentrmoms are 12 times higher
than the average price W punchas: o new concentrtor. [T Medicare limibed rental
payinele for comcentranars o |3 manths, like ther cappsad remtal iveme, we estimaned
that the program and its beneficianies could save more than 33 billion over 5 years. We
recommersed that CME waork with Congress 1o limit the rental pencd for conceniratons.

W'e are comntinaing our examination of enrallment, compdinnee, and oversight of
DAEPDS suppliers, including collsborations with CM5 and the Departmaent of Justice on
speciiie efforts in bigh risk geographic sncas. 1o addivion, we also have oagoing work w
determving the approprimtensss of Medicore payments for cemtain nedical equipment arsd
supplies, such as wound care cquipment.

A reged example of our collaborstive enforcement effens invalved a DVE company thet
wins ordered bo pay 254 million pursuant 1o fis guilty plea to false saiements relating 1o
health care meatters. Thas company provided eguipmant almost exclusavely
beneficiarics residing in assisted living facilities, Over & period of sevenl vears, the
DE supplier billed Medicare and Medscaid for equipment provided o beneficiaries
whao did nol mee covirago criteria, crealsd false doouments o suppan the Tilse claims,
and roatinedy maished assissed living Faciliny personned and phasicians when masketing and
servicing the eguipmenl.
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Hiweee Mool Apencies

Chur el Tiee has bad lomp-standing concems will the sooumacy of pavments madee o hivme
health spencies (HHA&L For cxamgle, we found thar in developing the prospective
paymnent syslem rates Far HHAz CMS did sat adjust for substantial unallownhle costs
claimed by HHAs, which were sdentificd im our prior asdits. As a resadl, woe are
coneernad thar the base raies are inflated and thar mpraper pay s vy ensie,

W have several reviews planned oo underway that examine Medicare payments made o
HHAs, W plan review the exient o which Medscare HHAE accursely coded
imfommation oo the assessment form that is used o determine paynend rates and wa
identify the exient of inappropriale payments made 10 HHAs, We will also detenmine
whether rehabilitarion servicss proveed by HHAS wers providad by approgrisie staff and
were medically necessary. In addition 1o addressing our concerns abonil paymenis 1o

L As, we ane pssessing the gaality of cane provided by HHAs. For example, we are
extmining rends and paterns in HHA survey and geralication delicencies and
determuinieg whether CMS is inking appeoprise action against noncomipliang HHAs

W have also pursued cases ol alleped fracd by HHAs, One necent enlioncement case
ievalved & conporation that aperated homs kealth cane and medical staffing busiresses
acrcss the country. The agency agreed 1o pay 38 million to reselve its labilny for
allegpedly submatting false claims to Medicare, Medicaid, TRICARE. and CHAMPUS
over @ period of several yesrs, The Govemmnent alleged that the company subiined
claims fior home healib services that were mot provided by a qualified person; locked
phvsician ardors and plans of cane: lacked sufficient documentation of the paticnt’s
heamebinirnd srarus; lncked an Oungome Assessimsent and Infommation Serevaluation;
andfor wene improperly coded.

Hirpriteal Poaversereds el Cperealions

(MG has also identified a2 number of vulmembilities in hospital aperations aml has made
PO TIAonS. [0 feCover Geerpayments and improw pamenl accurscy and payresi
svslems, For example, O sudies iderified more than 72 million in improper
payrnenis 0 hospitals that imcommectly ooded claims as discharpes (o home mther than
translirs o postauie cane feclities, W rocomeminded resovery of these overpaymints,
and CME implemented claims processing system edits i idemtify flsire miscoded

claimns.

CHG audite of specific hospitats have also found hundreds of millions of dollars in
misreporied wage data, which are used to calculate wage indices that affect Medicare
paymmemie. Hospitals that averstale their wages data will receive higher paymienis a2 the
expense of haspitals that repost accurste of understied wage data, Owr reviews found
tkat there were wide-spread inconsistencies among hospitals in reponting ceriain wage-
relofed costs, As o direc! result of our work, CMWS clarified i oregulatson its neguinemeonis
for reparting these types of ol
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Chir revbew af hospital autlier payirsais showed thal chianges were needed m o outlicr
payrnents were caleulated 1o elinvinme hespitals’ ahility to consimect and mamipulse
charges, allowing them o receive payments io which they were not entitled. CMS issed
i regulation W corroct sy prothlims, resulting in an eslimatod savings (e the Medscare
trust fund of $% hillicn over § vears.

To illustrate 10 s enforcement effonts myolving hespitals, a hospital chain recently
agread o pay S265 mallion amd enter neo o b-year C1A v resolve s civil lisbilny, The
Ciowernment alleged thas the chain anificially mflmed fs cost-ie-charge ratio, triggenng
i autlier payments to which it was ned enirled

W will contings s focus astiention on hospitgl paymenits and operations to ensure the
imtegrity of Medicare paymenis and o protect the health and welfore of Medicore
beneficiarie:

Farr B Preseviorion Dvsgs

Chver the pasl decadi, CAG bas produced a Bargee body ol work on paoyments. fior
preseription drugs under Medicare Pan B ORG has cossimently found thar Medicare's
drug reimbarsement methadsbapy lad (o averpayments ond was vulnerable 10 abase. For
cxample, one CIG nevaew found that Medicare and its beneficiaries would save 5761
il e 4 wear by paying For 24 drogs an the prsces avalable v physicians sod sapplien,
Far four of the drugs, the median catalog prices availshle to physicians and sppliers
were less than half of the Medicare reimbursement amount. And for ane drug, the
Meleadican: reimbursement amount was msane thin 6 times higher than the medien cataliye
e,

Consistend with the necommendations im our body of work, the MBA incleded provisions
theat instinuted a mew drug reimbursement methodology for Pam B Recognizing the
critical role CHG plageexd inrefrming Pant B drug resmbarsement, Congress also included
provisians in MA mandating that GG moniter Pant B drug reimbursement and certain
ekt prices For Part B-covered dnegs onan ongaing heasis, In addation 1o thes requised
price maonitaring, O has andertaken audits of the prsces reponed By pharmacaaical
maraifactrers i CM5S for purposes of Part B reimbursemeni.

In adidition o our subszantial sodic and evaluation work on Par B drug pricing issoes, we
have parsued o member of enforcement cases invalving phanmaceutical marmfacturers
Far example, one dngg manufactarer paid more than 2275 million fo resolve criminal and
civil liahility resulting frven the sabis and marketing of 8 prostate cascer drog. The
oty [l gualty 1o comspaning W vialane the Preseription Drug Markesing Act by
causing the sale of free samples ard entered imio o civil setilement related o the
compamy s pricing. sales and marketing proctices. for the drug.

Ancither drg manufaciurer agreed o enter a global crimiral, civil, and administrazive
seilement that included the payment of $704 million plus interest and o Seyear ClA- The
phabal seftlement risolvid allogations tkat inclhoded the illagal promaolsan ol an
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HIViAIDS-relwed drug. The Govermment alleged that the comprny sffered and paid
illegal remumeration to Medicare participating physicions amd pharmacies o induce them
L pressiribi amlior purchase the drug

Cuality of Care in Mursing Fazilities

Wirh e expecred growih asd vulneralliay of the losg-term cane populanion, ersuring
quality of care prowided 1o heneficiories in long-tenm care focilities warmanis significani
attention 1 ensure that Federal dollars are spont on appropriate care thal meets
Mladicare s conditioms of paticlpation,

(HIG7s by of wark over several years has bed 10 a mamber of programmatic and
legsslanive chamges W improve quality of care in nursmg fecilitics. For example, n
respoaise 10 severnl CHG repons, CWES promulgased regulations thot established irnining
recquiremends. for nurse aides in nursmg homes and reguired nursing bames to establish
provesses lor hasdlmp obuse complamis. Stales, kecalitgs, aml nursing hinrees also
empliyed OIG recammendations 1 fomailate plans and identify sctivities thm will
reduce the use of chemical and physical restraints used for pursing home residenis. ChS
imsuel 8 program memorandum o fiscal intermediaries designed to clanfy Medicane™s
puidelines for peychotropse drig s in skilked nursing facilftics, including the definition
of nn umnecessary drug, justification far drug wse outside guidelines, ond antipsychatic
drugs.

Despiie these improvemenis, we hove some continuing concerns regarding oversight of
numsing facilities. & rocent QNG repont foend that for the magority of cesces requinng
randlaory rerminaan of pursieg feilioes, CMS dsd nod apply he remeds due o botk
lnte cose referrals by Sames ond CMS's sinff reloctanoe o impose this sevene remedy. In
another mecont review, 10 found that CMS did net investigate some of the most semous
isrsling heites coenplainis witkin the neguired tmelrame asd tat CM 58 overslght of
nursing hame complaimt mvestignions s limied,

CHG s currently comductmg a series of reviews 1o larther address paymment and quality

issiies in nursing homes. Exomgles of tpics inclsde: use of peychotherapy services in
numxing homes, impact of Medicare Past [ on dual eligible residenis in rursing homes,

and approprialines of payments and cane i Bospios bomclicianes nesiding in nurimg

hamies,

S prursing home care problems are s serous thal they constitate “ailure o care™ aml
therehy implicate the civil False Clabme Act, These cases aften invalve allsgations of
widkespread or systemic problems such as excessive falls, medication errors, an undue
nusmbisr of residents with feiliy-ooquined pressune uleens, and chromse 1T shortages.
CHG eontines to work with LS, Anormeyes and the Depanivesit of Jistice on
development and seitlement of these egregeous cases. 01 is also working on more cases
Jointly with the MFCUs b help protedt the bealth and safity of this especially vulnerble
pogrlatsan, DG his developad exclusson actions agalest sdividuals and entitbes whoss
condioct cawses the fumishing of poor care, with pasticulor emphasis on higher-level
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odficials of nursing facilives and chabes, Addivonally, GG comimes o nogotis
qualitv-of-core ClAg as pan of the settbement of such False Claims Act cases,

In vewe emamplie ol such 8 case, o nuesing bamae seilod stk the Goevemment Tise S7300000
bazed apon allegations that the faciliny provided skilled nursing services that were n
rendlered in accondnnee with applicable laws, regalations, or nales and were so inadeguate
Lt they wen: nod reinsbursable ander Medscare or Medicaid.  The Government alleged
thean o covieraighil and management of the facility's aperstions led to serous delicimndcie
im the beneficiaries' care, inchuding bed sores, malnuimtion, and the desh of ar least one
beneficiary, The nursing bame agreed o2 permanent exclusion from participation in the
Fasdheral health care proprams amd olso sgeeed fooan mdefinge suspiensson from the Sian:
Medicaid Program. Prior o the civil seilement, the faciliny pled po contest i ome cous
of second-degree manslavsghier imvolving the death of & beneficiarny.

Msadicare Par [

The: BM.A established the new Medicare preseription drug bemefi, known os Medicare
Fast [, whach loak effiect an Janmary 1, 2006, This volunbary benefit is avaslable o all
43 millson Medicane bereficsanes, Aceondig oa recenl Congness oral Badgen e
estimate, Medicare autlays for Pan 03 in 2006 were 528 billione. The magnioade of
expenditures and impac of this benefit on beneficiaries, from both o health and financial
perspelive, make 5l eritical that Medicare Part D operate elTicwemly amd eflecmvely and
b proseacte from fraud and shze,

The: struciure and operation of the Part [ benefit caontam feabares that present sipnifican
ivarsgernenl challenges, Admanisteation of the Medicars Part 1P benefin depeisds upon
exiensive coordinotion and information sharing among & number of diverse entities,
imcluding Federal and Stole Government agencies, private drug plan sponsors,
combraciors, and health cane providers. Fayments 1o drog plan sponsors based on bids,
risk-adjustments, and reconciliatians add wthe complexities of the benedic, In adidiion,
for stamdard plan designs, the relative firancizl respensibilities of Medicare, drug plan
spaonsors, aml beneficianes vary theough three distinet phases (e mitial coverape period,
the converape gap, &0l catisirophic coveragel, depending oo the beieficiary™s stal drug
costs ot a given time, Aliemate plan designs include varisdions of these relative
resporsibilities. Finally, the complexities of this bepefit also creale challenges for
cdlucaling beneficiaries i selecting a Parl D plan, because beneficianes Toe a wide
variety of drig plans with varying costs, formilaries, and pharmpcy nervorks,

To addre=s the challenges of ths new and complex benefil, O1G has developed and is
irnplermentimg a strategic plan to fight Trud, waste, and abase in Par D ansd o protee the
healih snd welfare of its beneficiaries. Our work covers five broad arcas;

(1] enforcement and compliance, (2] payment accuracy and contrals, (3 beneficiany
sicwss amdl progections, 141 drug pricing and reimbursement, and (5 infonmation
technology and sysieins, We have ongosng mvestigations of Medicare Fan [ cases,
aloeg with nudits and evaluniEons underway.

Hoase Commiiies on Woes and Means
Subscomtimimess on Health and Oversighn
Hewrigg: Mosch 3, 2007 Pigze 11
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O Dhbreach sl Guidanos 1o Healih Care Indusiry

Une of the most signaficant ways in which ORG has effected change is by reaching ot to
the: Bzl came andustry b praissale o colbaie of complionee. Through sitieach activitgs,
CHG sapponts indusory effos o prevent frad snd nbuse in the Federal health care
programes.  Owver the past decade, CHG has implemented a comprehensive program o
proenote valumtary compliance by Bealth cane providers and supplicrs. Wi hawe
developed oale and incentives thar encourage praviders o prevent or reducs froud and
ahusz.

(WG s apprcach to prosnating mdustry coirpliamee (s wafold, Fira, CIG Bsucs a vanety
of guidonce, including sdvisary opinions, froud alens and special advisory bulletins, ond
compliance program guidance designed to assist health care providers and suppliers to
dewelop syslems and senactures 1o guard against frasd and abuse. srsure sppropriate
hilling, and he responsible corpomte citizens, (G has issued voluntary complinnes
progrmm guidance for 1] major health care sectors.  These guidances have received
sudbatantial suppost From thi provider commamity., CHG has also mased 20 frad alens
and special sdvisory bislletins, which idestify practices in the heahh care indsiry chat ane
paricilarty vulnerable 1o abuse and more than 13 sdyvisory opinions g0 individuals and
enifties secking advice on whether specific amangements implicate the Federal anti-
kickbueck statuie o other Traud and abuse laws

Sevomd, pur approach to compliance sddresses health care providers thal the Gosernment
illeges have delrauded Moedicars, Medicaid, or e Foderal healih carg program=. In
susch cases, the Deparimend of lustice may seek maney through the civil False Clains A
and O1G may seck to ceclude the provider from fuluere parscipation in Federal health care
programs. 1o the aomlest of a civil aml adminsire selthement of a Bealth cane Il
e, DG often agrees nog 1o pursie exclision in exchangs for the provider ensenng inlo
an imegrity agreemend with (NG, Such integrity agreemenis regquire providers o
valabdish ar continue o complianes infrastnectune, policies and procedenes. training
programs, imiermnal controls and reponming mechanisme, review procedures, and reporting
1o s, CHG imdegrity agreemems have been a cotalyst for change in corpormie colture
and result im comprehensive imemal control sysiems. Cher the past decsde, ORG has
exeiuled more than 1R miegnry agreaments

Comclusion

Innonvainn contimues o improve the efficiency of business, in mam, influencing the
delivery of health care. Howewver, ns technologicsl sdvances imcresse operasticnal
eificiency, they alse create now yulnerabalitics and apportunitics for fresd. G106 bas
adapted. and will coitinee to pdapt v, the ever-changing environment i which we
opernie, Additionally, we will condinee o levernge our oonn resources and those of our
law enforcement partners. We remain comnitted 12 staying at the forefront in cur effons
b dehieve effeetive oversight amd enforeement m both o existing sork amd @5 mecimg
new chalberges presented in the 21 century,

Hisase Camminies on Wiys od Feans
Subcomimitiees os Health ad Crversight
Hesriag: Masch &, 2007 Pigae 12
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Thanks o the dedscaned professionsls of G0 and the addinonal funds recently

approprased by Congress, we will condines g camy Gul Gur masssan o pritect the
imtegrity of HHS programes amd their beneficiaries.

I thank e for the epporumity o be part of this importand discossson todoy nbeu b
imegrity of the Medicare program, as well as for the opportunity 1o highlight i detail the
kit orpanisason, and activities of the HHS Oee ol Iis pecior General,

I weloome vour questions.

Fse Camaninee o Wiys ond baans
Subcammitiees o8 Health asd Crversight
Heariag: Muech &, 2007 Pigge 13
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Chairman STARK. Thank you, Mr. Levinson. I think with your
forbearance and the Committees’ to move us along, we would ask
Mr. Hill and Mr. Acosta to testify now and then we can inquire of
all three of you if that is satisfactory with you, Mr. General. Thank
you.

Mr. Hill, would you like to proceed?

STATEMENT OF TIMOTHY B. HILL, DIRECTOR, OFFICE OF FI-
NANCIAL MANAGEMENT, CENTERS FOR MEDICARE AND
MEDICAID

Mr. HILL. Thank you. Good morning, Chairman Stark, Chair-
man Lewis, Ranking Member Ramstad, other distinguished Mem-
bers of the Committee. I am pleased to be here to discuss the Cen-
ters for Medicare and Medicaid Services’ efforts to ensure the in-
tegrity of the Medicare Program.

I would like to use my time today to briefly describe for you our
approach to protecting the integrity of Medicare, give you an over-
view of some of our recent successes and describe to you some of
our most pressing challenges.

The CMS is accountable for ensuring the accuracy and appro-
priateness of more than $400 billion in trust fund payments each
year to health plans, providers and beneficiaries. Our approach to
fulfilling this obligation rests on a foundation of innovation, private
sector partnership and State, local and Federal cooperation.

Our first line of defense rests in the more than $700 million dol-
lars worth of performance based contracts with private sector enti-
ties whose job it is to investigate complaints of fraud, perform data
analysis to identify potential vulnerabilities, measure the extent of
misspent program funds and work with law enforcement to further
investigate and prosecute fraud. These contracts allow CMS to uti-
lize cutting edge technology, the most advanced analytic tools and
expert investigative resources to address program vulnerabilities.

We leverage this investment by driving cooperation between our
contractors and our regional offices and State and local govern-
ments. The CMS now has field offices in high vulnerability areas
around the country and they work directly with local contractors,
local law enforcement, State Medicaid agencies and local provider
communities to magnify the individual efforts of each of these
groups to achieve better results.

The last link in our efforts rests with our law enforcement part-
ners, the Health and Human Services (HHS) Office of the Inspector
General in the Department of Justice who investigate and pros-
ecute Medicare fraud. Working cooperatively with agents in the
field and staff at main Justice and the HHS OIG we make refer-
rals, support ongoing investigations and assist in the eventual
prosecution of nefarious providers.

This intense level of collaboration with our contractors, partners,
customers and stakeholders is critical to the success of our efforts.
I am proud to say that in broad measure our approach has been
successful. Since 2004 we have reduced the rate of improper pay-
ments in Medicare by 56 percent saving taxpayers nearly $11 bil-
lion. This is not to say that our job is complete. There is much
more that needs to be done. Nonetheless, our aggressive pursuit of
wrongdoers is paying off.
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Let me give you just a few examples. A CMS fraud fighting con-
tractor in Ohio, Advance MED, received the prestigious 2006 Na-
tional Healthcare Anti-Fraud Association Investigation of the Year
Award for their work on the case against Dr. Jorge Martinez, an
Ohio physician. This case involved the death of two patients and
Advance MED’s efforts helped secure the doctor’s conviction and
sentence to life in prison, the first life sentence given in a
healthcare fraud case.

On a different front, CMS has been matching data between
Medicare and Medicaid in 10 States to identify providers who
might be defrauding both programs. Using this collaborative ap-
proach, we can detect fraudulent patterns that we cannot see look-
ing at these two programs separately. So, far, over 50 cases have
been referred to law enforcement, $15 million in overpayments
have been identified and $25 million have been saved through
claims denials.

We are using new legislative authority to contract with contin-
gency-fee-based contractors, recovery audit contractors (RACs) to
root out improper payments. These types of arrangements are
widely used in the private sector but have not been available in
Medicare until 2004. Last year the RACs collected nearly 70 mil-
lion in overpayments and identified an additional 300 million in
overpayments that are awaiting recoupment.

We have put feet on the street in high fraud risk areas. We
opened an office in Los Angeles, California to coordinate fraud and
abuse efforts at the local level. In 2005 and 2006 the LA office
identified over $2 billion in improper payments. We have been
working with the local DA in LA to identify Medicare fraud
through those who have not paid their taxes. So, far this Al Capone
approach has resulted in three convictions of tax fraud, all includ-
ing prison sentences, and in another 300 or so cases that are cur-
rently being developed.

Similarly, in Miami, Florida, we have worked with the State and
local law enforcement to address a Medicare infusion scam that in-
volves clinics recruiting HIV AIDS patients, paying them kickbacks
and then billing Medicare for astronomical amounts of infusion
services. Our administrative efforts alone to clamp down on this
scam have resulted in more than $1.8 billion in savings.

We are also very active pursuing Part D fraud. Early in the pro-
gram we identified an identity theft scam called the 299 Scam
where unsuspecting Medicare beneficiaries were contacted by sup-
posed agents of non-existent Medicare prescription drug plans and
tried to sell them those plans for $299. Working with our partners
in law enforcement, we informed the beneficiaries of the scam and
recovered stolen funds.

Additionally through our data analysis of Part D drugs, we iden-
tified and stopped payments that were being made to an aban-
doned pharmacy in Miami, an effort that prevented approximately
$3 million worth of improper payments from Part D plans.

As I said, while we are continuing to make strides more needs
to be done. This year’s President’s budget proposed several initia-
tives to leverage our existing resources, to reduce improper pay-
ments and expand our initiatives. Key among these is a requested
increase in our discretionary Health Care Fraud and Abuse Control
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(HCFAC) appropriation of $183 million that would be allocated be-
tween Medicare, Medicaid, the OIG and the Department of Justice.

Since the Medicare Integrity Program budget was capped in
2003, CMS has sustained an approximate $90 million inflationary
loss that has greatly diminished our purchasing power to undergo
these activities. We believe that additional resources are needed to
keep pace with inflation and allow us to devote needed antifraud
efforts to an ever expanding program. With a return on investment
of over 13-to-1, we believe the enactment of the President’s pro-
posal is a worthy investment.

We have made great strides and we continue to look forward to
working with you and other Members of Congress to enhance our
efforts. I look forward to answering any questions that you might
have.

[The prepared statement of Mr. Hill follows:]

Prepared Statement of Tim Hill, Director, Office of Financial Management,
Centers for Medicare and Medicaid Services

Good afternoon Chairman Stark, Chairman Lewis and distinguished Members of
the Subcommittees. I am pleased to be here today to discuss the Centers for Medi-
care and Medicaid Services’ (CMS) efforts to improve the accuracy and integrity of
payments under the Medicare program.

Responsible and efficient stewardship of taxpayer dollars are critical goals of this
Administration, as evidenced by the government-wide effort to improve financial
management under the President’s Management Agenda (PMA). Under the PMA,
federal agencies are mobilizing people, resources, and technology to identify im-
proper payments in high risk programs, establishing aggressive improvement tar-
gets, and implementing corrective actions to meet those targets expeditiously. Con-
sistent with these efforts, CMS is firmly committed to ensuring the highest measure
of accountability within the Medicare program. As part of that commitment, the
President’s FY 2008 budget requests $183 million in discretionary HCFAC funding
to build upon programs with a proven record for maintaining the integrity of the
Medicare Trust Fund.

Background on Medicare

Medicare is a Federal health insurance program that provides comprehensive
health insurance to about 43 million people. About 36 million individuals are enti-
tled to Medicare because they are over the age of 65 and about 7 million bene-
ficiaries under age 65 are entitled because of disability; those under age 65 gen-
erally begin to get Medicare after they have been entitled to Social Security dis-
ability cash benefits for 24 months. Net Medicare spending for 2007 is projected to
be about $372 billion.

The majority of Medicare spending is in fee-for-service (FFS), with hospital and
physician services currently representing the largest shares of this spending. The
FFS component of Medicare also covers a wide range of other items and services,
including home health care, ambulance services, medical equipment, and preventive
services. CMS processes claims and makes payments for FFS Medicare benefits
through contracts with private companies: Carriers, Fiscal Intermediaries (FIs), and
Durable Medical Equipment Medicare Administrative Contractors (DME MACs),
and Quality Improvement Organizations (QIOs).! During 2007, CMS estimates that
Medicare contractors will process well over one billion claims from providers, physi-
cians, and suppliers for items and services that Medicare covers. Medicare contrac-
tors review claims submitted by providers to ensure payment is made only for Medi-
care-covered medical services that are reasonable and necessary, for eligible individ-
uals. In addition, CMS contracts with Program Safeguard Contractors (PSCs) to de-
tect and deter Medicare fraud and abuse. Quality Improvement Organizations

1With the implementation of Medicare Contracting Reform (MCR) enacted by the Medicare
Prescription Drug, Improvement and Modernization Act of 2003, Medicare contractor functions
are being consolidated, and all contractors processing Medicare claims are called “Medicare Ad-
ministrative Contractors” or “MACs.” Although the durable medical equipment regional carriers
(DMERCS) have been fully replaced by the DME MACs, while MCR implementation is under-
way, the original contractor terms—Carrier and FI—remain commonly used.
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(QIOs) are contractors that ensure that payment is made only for medically nec-
essary services and investigate beneficiary complaints about quality of care.

In addition to FFS, Medicare also pays private plans. The Medicare Advantage
plans, which include coordinated care plans, regional preferred provider organiza-
tions and private FFS plans, generally provide more benefits at a lower cost to bene-
ficiaries. Both local and regional plans must provide all original Medicare benefits.
In 2006, about 17 percent of beneficiaries were enrolled in Medicare Advantage local
plans.

The Improper Payments Information Act of 2002

Given the staggering size of Medicare program expenditures, even small payment
errors can represent a significant impact to the Federal treasury and taxpayers. For
this reason, CMS, as part of a sound financial management strategy, has a rel-
atively long history of using improper payment calculations as a tool to preserve the
fiscal integrity of Medicare. CMS uses improper payment calculations to identify the
amount of money that has been inappropriately paid, identify and study the causes
of the inappropriate payments, and focus on strengthening internal controls to stop
the improper payments from continuing.

In 1996, the Department of Health and Human Services’ (DHHS) Office of Inspec-
tor General (OIG) began estimating improper payments in the Medicare FFS pro-
gram as part of the Chief Financial Officer’s Audit. The OIG produced FFS error
rates from FY 1996 to FY 2002. Beginning in FY 2003, CMS, working with the OIG,
implemented a much more robust process—the Comprehensive Error Rate Testing
(CERT) program—to assess and measure improper payments in the Medicare FFS
program. The CERT program not only produces a national paid claims error rate,
but also very specific improper payment rates. These include:

¢ contractor-specific improper payment rates—which measure the accuracy of our
claims processors;

e provider-type specific improper payment rates—which measure how well the
providers who care for our beneficiaries are preparing and submitting claims to
the program; and

* other management related information—which provides insight into payment
errors by region and reason.

Thus, in 2002 when the IPIA was enacted, CMS needed to make only minor
changes to our ongoing processes for FFS Medicare to come into compliance with
the Office of Management and Budget (OMB) guidance on the IPIA. In fact, CMS
has gone beyond the scope of the IPIA requirements and OMB guidelines to cal-
culate additional improper payment rates for FFS Medicare, as discussed earlier.
This enhanced scrutiny reflects the Agency’s increased commitment to use more de-
tailed data and analysis to identify and eliminate improper payments.

Calculating improper payment rates is only one step in the process. Remediation
is the key part of CMS IPIA compliance activities. CMS, through its contractors, in-
cluding the Carriers, FIs, DME MACs and QIOs use the error rates to identify
where problems exist and target improvement efforts. The cornerstone of these ef-
forts is our annual Error Rate Reduction Plan (ERRP), which includes agency level
strategies to clarify CMS policies and implement new initiatives to reduce FFS
Medicare improper payments. In the past, ERRPs have included plans to conduct
special pilot studies (i.e. electronic medical record submission pilot) and specific edu-
cation-related initiatives. CMS also directs Carriers, DME MACs, and FIs to develop
local efforts to lower the FF'S Medicare error rate by targeting provider education
and claim review efforts to those services with the highest improper payments. The
type and nature of the errors we see in the program all lend themselves to different
types of corrective actions to mediate them.

For example, a primary cause of Medicare payment errors in the past has been
providers not submitting the medical record documentation needed to verify the ap-
propriateness of payment in response to our requests for documentation. Many pro-
viders were concerned that submitting medical records to a CMS contractor would
be in violation of the Health Insurance Portability and Accountability Act (HIPAA)
regulations. However, the HIPAA Privacy Rule permits disclosure of protected
health information to carry out treatment, payment or health care operations. Thus,
we expanded our education efforts to ensure that providers understand that re-
sponding to our requests does not violate HIPAA.

Another significant cause of errors has been providers not submitting the appro-
priate types of medical record documentation to support the types of services billed
to the Medicare program. CMS implemented a number of corrective actions to re-
duce these types of errors, including education and more intensive efforts to locate
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and contact providers. These corrective actions have resulted in an 83 percent de-
crease in documentation errors since 2004.

CMS also uses contractor-specific error rates to evaluate the performance of the
contractors that process Medicare claims. While our previous contracting authority,
limited CMS’s ability to take action against contractors with high error rates, imple-
mentation of Medicare Contracting Reform (MCR) enacted by the Medicare Prescrip-
tion Drug, Improvement and Modernization Act of 2003 (MMA) is changing the con-
tracting process and the contractor incentive structure. One key outcome of this ini-
tiative 1s the ability to use incentives to get our contractors to eliminate improper
payments. In 2004, CMS conducted a study to evaluate whether the Agency could
reduce improper payments by using award fees as incentives for contractors to lower
their paid claims and provider compliance error rates. The outcome of that pilot was
positive and CMS plans to use award fees as incentives in the future to reduce im-
proper payments as part of MCR.

We believe our efforts in Medicare have been a success. In November 2006, HHS
reported a Medicare FFS paid claims error rate of 4.4 percent, a significant decrease
from the 5.2 percent reported in 2005, and significantly lower than the 10.1 percent
rate reported in FY 2004. We have far exceeded our expectations, having reduced
the error rate beyond the 2006 goal of 5.1 percent. With continued monitoring and
error reducing efforts we aim to achieve our future targets of 4.3 percent in 2007,
4.2 percent in 2008, and 4.1 percent in 2009.

Figure 1:
Medicare FFS Pald Claims Error Rate: Actual vs. Goal
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We also are looking carefully at IPIA compliance for the new prescription drug
benefit (Part D) and the expanded Medicare Advantage. CMS recruited staff during
FY 2006 to oversee the development of payment error rates for Part C, Part D, and
Retiree Drug Subsidy programs. CMS also awarded a contract to assist with the
error rate development for these programs. During FY 2007, the contractor is per-
forming a risk assessment and developing a pilot methodology to evaluate a selected
risk element in each program.

Finally, CMS, along with the States, have a strong interest in strengthening fi-
nancial oversight and ensuring payment accuracy in the Medicaid program. The
States provide a crucial first line of defense in safeguarding Medicaid program dol-
lars. At the Federal level, our primary roles are to exercise proper oversight and
review of State financial practices and to provide guidance and support for the
States’ program integrity efforts. To comply with the IPIA of 2002 and imple-
menting guidance by OMB, CMS began measuring improper payments in Medicaid
and the State Children’s Health Insurance Program (SCHIP). In an effort to nation-
ally implement IPIA for the Medicaid program, CMS published a proposed rule in
August, 2004 which required states to measure improper payments in their Med-
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icaid programs. Subsequently, CMS published an interim final rule in August 2006,
lessening the burden of this process on the states. We hope to publish a final rule
in the Fall. A component Medicaid FF'S error rate will be reported in the FY 2007
PAR and full Medicaid and SCHIP rates will be reported in the FY 2008 PAR. The
goals of the Payment Error Rate Measurement (PERM) project are:

¢ to report a national program error rate in the PAR for each fiscal year meas-
ured;

¢ to reduce improper payments in Medicaid and SCHIP through States’ corrective
actions; and

¢ to have States initiate recovery of erroneously paid Federal funds in these pro-
grams as identified through the PERM program.

Fraud, Waste and Abuse

As previously mentioned, CMS’ actions to safeguard Federal funds are not just
limited to the error rate programs described in this testimony. Program and fiscal
integrity oversight is an integral part of CMS’ financial management strategy, and
a high priority is placed on detecting and preventing fraud, waste and abuse. To
that end, CMS has made significant changes to its program integrity activities in
recent years.

The Program Safeguard Contractors (PSCs) are CMS’ fraud, waste and abuse de-
tection contractors. As of 2006, PSC’s were established nationwide across all pro-
vider and supplier types in the Medicare fee-for-service program. The PSCs perform
data analysis to identify potential problem areas, investigate potential fraud, de-
velop fraud cases for referral to law enforcement and coordinate Medicare fraud,
waste and abuse efforts with CMS’ internal and external partners (e.g., law enforce-
ment, affiliated contractors (intermediaries, carriers, and Medicare Administrative
Contractors).

To further supplement the PSCs fraud identification efforts, CMS is making im-
provements to its own data analysis efforts. To achieve this, we are collecting vul-
nerability data from many of our partners, including Medicare contractors, and
using a variety of data analysis tools to review Medicare claims data. Much of our
work will focus on addressing vulnerabilities early in their lifecycle, and those that
have high estimated dollar impact to the Medicare program. Our program integrity
efforts will focus on the Top 10 vulnerabilities identified through our data analysis
and developing corrective actions to address these identified vulnerabilities.

CMS has taken several specific actions to ensure that Federal dollars are being
properly spent and fraudulent billings are stopped when they are detected. In par-
ticular, we created a new satellite office in Los Angeles (LA), California to work in
conjunction with an existing satellite office in Miami, Florida to help curtail fraudu-
lent spending in those high risk areas. Through the combined efforts of the CMS
LA satellite office, the PSC and the claims processing contractors operating in Cali-
fornia, CMS has collectively identified over $2.1 billion in improper payments in
Calendar Years 2005 thru 2006. This includes the prepayment denial of claims
based upon fraud indicators and the postpayment identification of overpayments for
claims identified as potentially fraudulent or highly suspect. The LA office has also
conducted a special project that addressed improper billing and potentially fraudu-
lent claims submitted by Independent Diagnostic Testing Facilities (IDTFs) oper-
ating in California. This Special Project resulted in approximately $163 million in
deélied charges and the termination of Medicare billing privileges for 83 IDTF pro-
viders..

Another important program integrity initiative is the Medicare-Medicaid (Medi-
Medi) data matching program. Data mining health care claims for fraudulent activ-
ity has been commonplace for several years now. However, by jointly mining Medi-
care and Medicaid claims, new patterns are being detected that were not evident
when viewed separately. The knowledge gleaned from our Medi-Medi activities
helps both programs identify and address vulnerabilities. CMS has ten Medi-Medi
projects in place in key states and, as mandated by the Deficit Reduction Act of
2005, will expand the program nationwide. To date, over fifty Medi-Medi cases have
been referred to law enforcement, $15 million in overpayments have been referred
for collection, and $25 million in improper payments have been denied before pay-
ment was made. This project is contributing to overall reductions in payment errors.

Section 306 of the Medicare Prescription Drug, Improvement, and Modernization
Act of 2003 (MMA) gave CMS additional authority to pilot a new contracting au-
thority designed to detect improper payments. This MMA provision directs the Sec-
retary to demonstrate the use of Recovery Audit Contractors (RACs) in identifying
Medicare underpayments and overpayments, and collecting Medicare overpayments.
CMS implemented RACs in three states—Florida, New York and California and in
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FY 2006, the RACs collected $68.6 million in overpayments and identified more
than $300 million in improper payments.

The RAC program is consistent with the President’s Management Agenda objec-
tive to prevent improper payments in federal programs. CMS designed the dem-
onstration to accomplish two specific goals: to demonstrate whether RACs can iden-
tify past improper payments in the Medicare FFS program; and to determine wheth-
er the RACs can provide information to CMS that could help prevent future im-
proper payments. It is clear that the RAC demonstration program accomplishes both
of these goals. Given the success of this effort, Congress mandated the expansion
of the RAC effort nationally in the Tax Relief and Health Care Act of 2006. CMS
is now in the process of developing its expansion and implementation plans.

Provider Enrollment

CMS has seen a marked increase in fraud and abuse activities over the past few
years that can be directly tied to provider enrollment issues. These activities are
primarily focused in high vulnerability areas of the country such as Los Angeles,
Miami and Houston where there are a large number of beneficiaries and providers/
suppliers. CMS has undertaken numerous aggressive actions to tighten the provider
enrollment process, provide more rigorous oversight and monitoring once a provider/
supplier enrolls in the program, and strengthen the provider revocation process.

The fraudulent business practices of unscrupulous durable medical equipment,
orthotics, prosthetics, and supplies (DMEPOS) suppliers continue to cost the Medi-
care program billions of dollars. CMS is implementing new DMEPOS Accreditation
Standards which will ensure DMEPOS suppliers meet CMS’ supplier certification
standards. All suppliers of DMEPOS must comply with the CMS quality standards
in order to receive Medicare Part B payments and to retain a supplier billing num-
ber. The National Supplier Clearinghouse will not be able to issue a supplier billing
number to any non accredited supplier, thus any nonaccredited supplier attempting
to bill Medicare, will be automatically ?kicked-out’ of the system.

To accommodate suppliers that wish to participate in the Medicare DMEPOS pro-
gram, CMS will phase-in the accreditation process and require accreditation organi-
zations to prioritize their surveys to accredit suppliers in the selected Metropolitan
Statistical Areas and competitive bidding areas. All suppliers who require accredita-
tion to bid in any CMS conducted DMEPOS competitive bidding need to be given
priority by the approved accrediting bodies. Those suppliers in a non-competitive
bidding area will be given a certain time frame in which to become accredited.

CMS is taking the following steps to better monitor a provider or supplier once
it has entered the program:

* Implement claims specialty editing to ensure suppliers are only paid for items
they are properly licensed to provide;

Increase the number of random site visits to suppliers;

Require greater claims scrutiny for high fraud risk suppliers;

Deactivate providers with inactive provider numbers; and

Provide additional resources for investigative staff to increase proactive initia-
tives by the NSC and the PSCs.

CMS is also implementing new strategies to remove fraudulent providers from the
Medicare program. Our LA Office has recently identified situations in which some
physicians are submitting claims for services that have not been furnished to a spe-
cific individual on the date of service. These instances include but are not limited
to situations where the beneficiary is deceased, the directing physician or bene-
ficiary was not in the state or country when the services were furnished, or when
the equipment necessary for testing is not present where the testing is said to have
occurred. We proposed through regulation that CMS have the authority to remove
these fraudulent providers from the Medicare program.

Medicare Advantage and Prescription Drug Oversight

CMS has reduced the number of unsettled managed care cost reports. In FY 2006,
CMS reduced the backlog of unsettled managed care cost reports by 16. Disallow-
ances resulting from FY 2006 settlement activity amounted to about $33.5 million.
For FY 2006, CMS had a rate of return of 36 to 1. The remaining backlog still rep-
resents a challenge to CMS because these cost reports have critical issues that must
be resolved with Managed Care Organizations. These reports may eventually need
audit adjustments. Many of the more recent cost reports sent to audit have fewer
issues.

In 2006, CMS developed a suite of tools to oversee the Medicare Prescription Drug
Benefit (Part D). This included development of a Part D audit guide; audit check-
lists and worksheets; a Part D audit discussion guide; and a Part D audit standard
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operating procedure. These tools assist CMS in ensuring the accuracy of Part D pay-
ments.

Finally, CMS is using Medicare Drug Integrity Contractors (MEDICs) in the new
Part D program to monitor and analyze information to help identify potential fraud;
work with law enforcement, prescription drug plans, consumer groups and other key
partners to protect consumers and enforce Medicare’s rules; and provide basic tips
for consumers so that they can protect themselves from potential scams. Since No-
vember 2005, Delmarva Foundation, the first MEDIC which has an Enrollment &
Eligibility Task Order, has addressed over 6758 complaints and conducted over 2000
investigations. The MEDICs were expanded in September 2006 with two new con-
tracts: Electronic Data Systems (EDS), which operates in the Northern region of the
country, and Science Applications International Corporation (SAIC) operating in the
South. In addition, the Delmarva MEDIC was regionalized to serve the Southeast.

Collaboration with Law Enforcement Partners

When instances of fraud or abuse are detected through any of these oversight
mechanisms, CMS refers the cases to law enforcement. CMS has actively partnered
with its law enforcement partners at the Department of Justice and HHS Office of
Inspector General to aggressively pursue enforcement actions against those pro-
viders and suppliers that are found to be deliberately defrauding the Federal health
care programs.

For example, in 2006 the Delmarva Foundation, a MEDIC, identified a pattern
of so-called “$299 scams.” Unsuspecting Medicare beneficiaries were being contacted
by “agents” attempting to sell non-existent Medicare prescription drug plans for
$299. CMS, in collaboration with Delmarva, responded by warning beneficiaries and
their support groups about the scam pattern with a press release and a National
Fraud Alert. Numerous referrals were made to federal law enforcement. To date, we
have assisted beneficiaries in recovering more than $20,000 in funds stolen under
these scams.

Conclusion

For eight fiscal years running, auditors have issued an unqualified opinion on
CMS’ financial statements. This accomplishment reflects the Agency’s accountability
for the public resources entrusted to us, and the dedication and commitment of our
program and financial managers to achieve even stronger financial management.
We will continue to work to fully meet our fiduciary and operating responsibilities
to our beneficiaries in years ahead.

Chairman STARK. Thank you, Mr. Hill.

Mr. Acosta is the United States Attorney for the Southern Dis-
trict of Florida, headquartered in Miami.

Mr. ACOSTA. Correct.

Chairman STARK. Why do you not proceed with your testimony
in any manner in which you are comfortable.

STATEMENT OF R. ALEXANDER ACOSTA, UNITED STATES AT-
TORNEY FOR THE SOUTHERN DISTRICT OF FLORIDA, MIAMI,
FLORIDA

Mr. ACOSTA. Thank you, Mr. Chairman.

Chairman Stark, Chairman Lewis, Ranking Member Ramstad,
Members of the Committee, good morning.

I appreciate the opportunity to appear before you to discuss our
efforts to combat and to prosecute healthcare fraud. I'm the United
States Attorney for the Southern District of Florida. Medicare and
Medicaid spending in my district is quite substantial. As a result
in my district we are extremely aggressive at engaging in inves-
tigating and prosecuting Medicare and Medicaid fraud.

My submitted testimony already describes the efforts of the De-
partment nationwide in the healthcare fraud area. I would there-
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fore like to use my time this morning to talk a little bit about our
efforts in South Florida.

Since becoming United States Attorney I have made healthcare
fraud a top priority. On the civil front, we in Miami are litigating
a number of hospital and pharmaceutical healthcare fraud claims.
This past December, for example, the University of Miami paid
$2.2 million to resolve a claim related to billing by its teaching hos-

ital, Jackson Memorial. The previous month, Larkin Hospital paid
515.4 million to resolve allegations of unnecessary medical treat-
ments at that hospital. Earlier this year we entered into a whistle
blower lawsuit against Abbott Labs that concerned fraudulent and
inflated prices for pharmaceutical products causing excess reim-
bursements of over $175 million.

Our most significant challenge, however, is on the criminal front.
To address this challenge, in late 2005 I formed a South Florida
Healthcare Fraud Initiative to bring together the healthcare fraud
prosecution resources of the United States Attorney’s Office, the
OIG, the Federal Bureau of Investigation (FBI) and the Florida At-
torney General’s Office. Although still in its early phase, this
healthcare fraud initiative has begun to pay dividends.

Last fiscal year, the United States Attorneys across the Nation
brought 355 criminal healthcare fraud claims, 355 claims nation-
wide. In South Florida, we filed 68 of these 355 claims, a 30-per-
cent increase over the prior year’s filings. Our conviction rate was
97 percent.

I am particularly excited about our South Florida initiative be-
cause our prosecutors are doing much more than merely coordi-
nating resources. We are developing and we are testing new law
enforcement methods to add to our litigation arsenal, the arsenal
that we use to combat and to prosecute healthcare fraud.

I would like to describe two of these methods for you this morn-
ing. The first concerns the use of civil complaints to freeze or seize
moneys paid because of healthcare fraud. A recent operation, “Eq-
uity Excise”, is one example. In Operation Equity Excise, we identi-
fied clinics and durable medical equipment companies that engaged
in healthcare fraud. We identified approximately 60 of these clinics.
Often these companies closed abruptly to avoid detection by law en-
forcement and in the process, they abandoned accounts often with
substantial sums of money. They walked away from these accounts.

The FBI and OIG agents interviewed the signatories on these
bank accounts. Many of the signatories denied that the companies
existed. They had no knowledge of the companies. They denied any
knowledge of the funds and they handed the funds right over to us.
In this way, we located 34 individuals, the voluntarily surrendered
$10.5 million.

Twenty-three accounts, in 23 cases we could not locate the sig-
natories on those accounts. Those accounts have $30 million in
them. So we have filed claims against those accounts. We intend
to provide notice by publication, proceed through default judg-
ments, seize the money and return those 30 million in addition to
the United States Treasury. That is $40 million returned the
United States Treasury.

I think it is important to emphasize we also intend to pursue
criminal action where appropriate. Civil complaints are not our
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only option but for now at the very least by seizing these bank ac-
counts through this Operation Equity Excise, we can return these
$40 million of taxpayer money to the Federal treasury.

I would like to talk about a second method that we are also refin-
ing through a recently implemented short term pro-active search
operation, actually an operation that has been underway for less
than 1 month. Working jointly with the Criminal Division of the
FBI, HHS, OIG and local law enforcement in Miami, we imple-
mented this operation on February 14th. The operation uses pro-
active law enforcement methods adapted from our experience fight-
ing illicit drug trafficking in South Florida, along with our experi-
ence in credit card fraud, our experience looking at real time data
review that is often used to fight credit card fraud.

Here our Federal agents are reviewing near real time billing pat-
terns. We are looking in particular for instances of unusual spikes
in billing. When those unusual spikes are identified, we then look
behind that information to identify high levels of billing of par-
ticular items that make no medical sense.

Once targets are identified, our FBI and OIG agents visit those
offices an interview the providers where the fraud is taking place.

In the short weeks that this operation has been underway, our
agents have already executed arrests and have several investiga-
tions pending. In about a month. Such caught-in-the-act cases are
often easier to prosecute than the more typical healthcare fraud
case that is based on historical evidence primarily.

Finally, to augment the cooperation between our prosecutors and
agents, we have co-located the prosecutors and the agents in a fu-
sion center modeled after similar arrangements more traditionally
used in drug and organized crime prosecutions. We hope that the
proximity of the investigators and prosecutors working together
under the same roof in the same center will foster strong working
relationships and a more proactive investigatory method.

Chairman Stark and Lewis, Mr. Ramstad, Members of the Com-
mittee, I would like to close with a few words about the men and
women who do this work. My office receives approximately
$981,000 from the HCFAC account. To make these initiatives a
success, I have matched this $981,000 with about 200 percent, with
about an additional $2 million from general funds. With this we
fund about a dozen attorneys and their staff who focus on
healthcare fraud. These public servants work hard typically liti-
gating against attorneys that are much better paid. They are often
outnumbered. There are some meetings where there are a dozen
attorneys against one individual; but because they are experts in
their field, they are not outgunned. The Southern District is proud
of their accomplishments, our results, our civil matters, our moneys
seized and collected and our criminal prosecutions cover our out-
lays many times over.

I thank the Committee for its time and I welcome your questions.
Thank you.

[The prepared statement of Mr. Acosta follows:]

Prepared Statement of R. Alexander Acosta,
United States Attorney for the Southern District of Florida, Miami, Florida

Chairman Stark and Chairman Lewis, and distinguished members of the sub-
committees, I appreciate the opportunity to appear before you to discuss some of the
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issues that are the focus of today’s hearing. We are grateful for the leadership of
your subcommittees on this important topic and to you, Chairmen Stark and Lewis,
for allowing us this opportunity to discuss the Department of Justice’s enforcement
efforts to combat Medicare fraud.

I am the United States Attorney for the Southern District of Florida, which in-
cludes three of Florida’s largest metropolitan areas, Miami, Ft. Lauderdale, and
West Palm Beach. These areas have a substantial population of senior citizens who
are enrolled in the Medicare program. As a result, my district is extremely engaged
in investigating and prosecuting those who take advantage of seniors, endanger the
health and lives of seniors, and defraud the Medicare program.

In my written testimony I will describe the role the Department of Justice plays
in Medicare program integrity, including the role of the Criminal and Civil Divisions
of the Department of Justice, the Federal Bureau of Investigation, and the 93 U.S.
Attorney’s Offices across the country. I will address our sources of funding, our coop-
erative relationship with the Department of Health and Human Services, and our
accomplishments. I will conclude by describing some of the particular initiatives we
are launching in my district to fight fraud.

OVER $11 BILLION IN RECOVERIES RETURNED TO THE MEDICARE
AND MEDICAID PROGRAMS SINCE 1997

The Department of Justice is committed to rooting out and punishing individuals
and corporations who commit health care fraud, including providers and practi-
tioners, equipment suppliers, and corporate wrongdoers. Medicare is the Federal
Government’s second largest social insurance program, behind only Social Security,
with 42.5 million beneficiaries and estimated total expenditures of nearly $418 bil-
lion in 2006.

The Department of Justice is not, and cannot be, alone in the fight to combat
fraud and preserve the integrity of the country’s health care system. We work close-
ly with the Inspector General of the Department of Health and Human Services as
well as our colleagues at the Centers for Medicare and Medicaid Services (CMS).
We also work closely with the Food and Drug Administration, including its Office
of Criminal Investigations (FDA-OCI), the Federal Employees Health Benefits Pro-
gram (FEHBP) at the Office of Personnel Management and its Office of Inspector
General, and with our State law enforcement partners in their Offices of Attorneys
General and Medicaid Fraud Control Units.

Working with our colleagues, since the inception of the Health Care Fraud and
Abuse Control (HCFAC) program in 1997, the Department has obtained, according
to our preliminary estimates, $11.87 billion in total recoveries, which include crimi-
nal fines and Federal and State civil settlements in health care fraud matters, pre-
dominantly involving losses to the Medicare program. Of this total, $10.4 billion has
been transferred or deposited back into the Medicare Trust Fund and $604 million,
representing the federal share of Medicaid fraud recoveries, has been transferred to
CMS. The monetary recoveries we achieve go right back into the Medicare and Med-
icaid programs to help fund the health care costs of the Americans who are enrolled.

These recoveries were made possible by the dedicated funding stream provided by
the “HCFAC Program,” which was established by the Health Insurance Portability
and Accountability Act of 1996. This program provides the principal source of fund-
ing for Department of Justice efforts to combat Medicare fraud.

STATUTORY BACKGROUND AND FUNDING

Social Security Act Section 1128C(a), as established by the Health Insurance Port-
ability and Accountability Act of 1996 (P.L. 104-191, HIPAA or the Act), created the
Health Care Fraud and Abuse Control Program, a comprehensive program to com-
bat fraud and abuse in health care, including both public and private health plans.

Under the joint direction of the Attorney General and the HHS Secretary, the
HCFAC Program’s goals are:

(1) to coordinate federal, state and local law enforcement efforts relating to health
care fraud and abuse with respect to health plans;

(2) to conduct investigations, audits, inspections, and evaluations relating to the
delivery of and payment for health care in the United States;

(3) to facilitate enforcement of all applicable remedies for such fraud;

(4) to grovide guidance to the health care industry regarding fraudulent practices;
an

(5) to establish a national data bank to receive and report final adverse actions
against health care providers, and suppliers.

The Act requires the Attorney General and the Secretary to submit a joint annual
report to the Congress which identifies both:
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(1) the amounts appropriated to the Trust Fund for the previous fiscal year under
various categories and the source of such amounts; and

(2) the amounts appropriated from the Trust Fund for such year for use by the
Attorney General and the Secretary and the justification for the expenditure
of such amounts.

The Act requires that an amount equaling recoveries from health care investiga-
tions—including criminal fines, forfeitures, civil settlements and judgments, and ad-
ministrative penalties, but excluding restitution, compensation to the victim agency,
and relators’ shares—be deposited in the Medicare Trust Fund.! All funds deposited
in the Trust Fund as a result of the Act are available for the operations of the Medi-
care programs funded by the Trust Fund.

The Act appropriates monies from the Medicare Trust Fund to an expenditure ac-
count, called the Health Care Fraud and Abuse Control Account (the Account), in
amounts that the Secretary and Attorney General jointly certify as necessary to fi-
nance anti-fraud activities. The maximum amounts available for certification are
specified in the Act. Congress established the dedicated HCFAC resources to supple-
ment the direct appropriations that HHS and DOJ otherwise devoted to health care
fraud investigation and prosecution. The Act specifies the annual maximum
amounts available to HHS and DOJ for their health care fraud enforcement work,
assigns specific authorities to the HHS Office of Inspector General (HHS-OIG), and
stipulates the range of funding OIG must receive each year. In fiscal year (FY)
1997, HIPAA authorized HHS and DOJ to appropriate from the Account up to $104
million, and allowed the Departments to increase that appropriated amount by up
to 15% annually until FY 2003. HIPAA also provided $47 million in dedicated fund-
ing for the FBI’s health care fraud investigations beginning in 1997 which also in-
creased annually until 2003.

Since FY 2003, the maximum available for HHS and the Department of Justice
(DOJ) collectively was fixed by statute at $240.558 million annually. Of this total,
the HHS-OIG received the statutory maximum amount of $160 million annually.
The DOJ litigating components and other (non-OIG) HHS components split the re-
maining $80.558 million, which we refer to as the “wedge.” Thus, of the $240.558
million maximum amount, the DOJ litigating components have received $49.415
million annually from FY 2003 through FY 2006. Separately, HIPAA appropriated
$114 million annually to the Federal Bureau of Investigation (FBI) over this same
time period to support the Bureau’s health care fraud investigative activities.

Section 303 of Division B of the “Tax Relief and Health Care Act of 2006,” signed
by President Bush last December, provides for annual inflation adjustments to the
maximum amounts available from the HCFAC Account and for the FBI starting in
FY 2007 for each year through FY 2010. In FY 2010, a fixed funding level or “cap”
is reinstated at the 2010 level. With the increasing pressures on the Department’s
discretionary funding and the resulting impact on resources for other critical Ad-
ministration priorities and responsibilities, we are hopeful that the annual infla-
tionary adjustments in the Tax Relief and Health Care Act of 2006 will help sustain
the Department’s current level of criminal and civil health care fraud enforcement
activities during the period of 2007-2010. We anticipate, however, that current
funding levels alone will be insufficient to address the accumulated numbers of
pending cases resulting from the cap on HIPAA funding since FY 2003, the growth
in the Medicare program due largely to the prescription drug benefit program, and
an anticipated increase in referrals associated with the increases in anti-fraud fund-
ing to HHS agencies from the Deficit Reduction and Reconciliation Act of 2005. The
President’s FY 2008 budget includes an additional $17.5 million through a discre-
tionary cap adjustment proposal for the Department to address these funding con-
cerns.

HCFAC PROGRAM ACCOMPLISHMENTS FY 2006

During Fiscal Year 2006, the Department “won or negotiated” approximately $2.2
billion in judgments and settlements, and it attained additional administrative im-
positions in health care fraud cases and proceedings.2 The Medicare Trust Fund re-
ceived transfers of nearly $1.55 billion during this period as a result of these efforts,
as well as those of preceding years, in addition to $117.1 million representing the

1Also known as the Hospital Insurance (HI) Trust Fund. All further references to the Medi-
care Trust Fund refer to the HI Trust Fund.

2 Actual collections, transfers and deposits that ultimately result from healthcare fraud judg-
ments and settlements may not equal the total “won or negotiated” during FY 2006.
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federal share of Medicaid money similarly transferred to CMS as a result of these
efforts.3

In criminal enforcement actions during 2006, prosecutors for the Department and
U.S. Attorneys’ Offices:

¢ Opened 836 new criminal health care fraud investigations involving 1,448 po-
tential defendants, and had 1,677 criminal health care fraud investigations in-
volving 2,713 potential defendants pending at the end of the fiscal year; and

¢ Filed criminal charges in 355 health care fraud cases involving charges against
579 defendants and obtained 547 convictions for the year.

In civil enforcement actions during 2006, attorneys for the Department and U.S.
Attorneys’ Offices:

¢ Opened 698 new civil health care fraud investigations, and had 1,268 civil
health care fraud investigations pending at the end of the fiscal year; and
¢ Filed complaints or intervened in 217 civil health care cases.

Since the inception of the HCFAC program in 1997, the Department’s criminal
and civil enforcement efforts funded through that program have returned nearly
$11.87 billion total to the federal government, including more than $10.4 billion
transferred to the Medicare Trust Fund and $604 million representing the federal
share of Medicaid fraud recoveries transferred to CMS. We have secured more than
4,500 criminal convictions for health care fraud related offenses, the vast majority
involving Medicare fraud.

INTERAGENCY DOJ-HHS COOPERATION

Because the Department of Health and Human Services administers the Medicare
Program and maintains all the payment records and data submitted by providers,
successful prosecution of criminal cases and litigation of civil cases requires close
cooperation between the Departments. Examples of this close cooperation include
the following:

¢ Under auspices of HCFAC Program, DOJ and HHS hold senior staff-level meet-
ings on a quarterly basis that include representatives from the Office of the
Deputy Attorney General, Office of the Associate Attorney General, HHS Coun-
sel to the Inspector General and Office of General Counsel, and CMS Program
Integrity Director.

¢ Our agencies also hold quarterly CMS-law enforcement agency coordinating
meetings among mid- and lower-level staff who work on specific collaborative
initiatives, cases, and investigations.

* We also hold monthly CMS-DOJ conference calls involving CMS Program In-
tegrity and other staff with our USAO and FBI personnel nationwide.

¢ Interagency health care fraud task forces and working groups exist in a major-
ity of federal judicial districts that consist of Assistant U.S. Attorneys, HHS and
FBI investigative agents, CMS program agency personnel and Medicare Pro-
gram Safeguard Contractors, Medicaid Fraud Control Units, state Attorney
General staff, and some include private insurer investigators.

¢ The HHS-OIG shares summarized information about all Medicare contractor
referrals for investigation with the FBI and DOJ, and the FBI exchanges copies
of its health care fraud case opening memorandums with OIG.

¢ DOJ participated in the planning and presentation of a Medicaid Fraud train-
ing conference sponsored by the Inspector General of the Department of Health
and Human Services, and it conducted a nationwide closed circuit training ses-
sion for federal and state law enforcement officials on the HIPAA privacy rule
and other privacy laws and regulations.

¢ Last year DOJ attorneys and support staff trained CMS regional and central
office staff hired to administer the Medicare prescription drug benefit and mon-
itor the prescription drug plans on federal health care fraud statutes and pos-
sible fraud schemes which may occur in the Medicare Prescription Drug (Part
D) program. Department attorneys and staff also conducted two national train-
ing seminars for CMS Medicare Drug Integrity Contractor staff hired to conduct
program integrity and anti-fraud work for the Part D program.

3 Note that some of the judgments, settlements, and administrative actions that occurred in
FY 2005 will result in transfers in future years, just as some of the transfers in FY 2005 are
attributable to actions from prior years.
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DEPARTMENT COMPONENTS INVOLVED IN MEDICARE ANTI-FRAUD
ENFORCEMENT

Health care fraud enforcement involves the work of several different components
of the Department, each of which receives funding from the HCFAC Program. I will
briefly summarize

the roles that different parts of the Department play in pursuing health care
fraud matters.

Civil Division of the Department of Justice

The Department’s Civil Division attorneys pursue civil remedies in health care
fraud matters, using the False Claims Act, 31 U.S.C. §§3729-3733, as the primary
statutory tool. The False Claims Act (FCA) prohibits knowingly submitting false or
fraudulent claims for payment from the government, and knowingly making false
records or statements to conceal or decrease an obligation to pay money to the gov-
ernment. The penalties under the FCA can be quite large because the law provides
for treble damages plus additional penalties for each false claim filed. In addition,
lawsuits are often brought by private plaintiffs, known as “relators” or “whistle-
blowers,” under the qui tam provisions of the FCA, and the government will inter-
vene in appropriate cases to pursue the litigation and recovery against the provider
or company. The Civil Division also pursues these cases as criminal violations of the
Food, Drug, and Cosmetic Act.

In FY 2006, the Civil Division opened or filed a total of 239 health care fraud
cases or matters. In addition to any new cases that are filed, however, there remain
a significant number of matters that the Division continues to move toward resolu-
tion. At the end of FY 2005, there remained 680 open cases. Many of these health
care fraud cases, typically those involving corporate or institutional providers, in-
volve millions of documents and hundreds of witnesses, require experienced litiga-
tion support personnel to amass and organize the evidence, and need knowledgeable
consultants to provide their expertise about the fraudulent schemes.

Since the False Claims Act was substantially amended in 1986, the Civil Division,
working with United States Attorney’s Offices, has recovered $18.2 billion on behalf
of the various victim federal agencies. Of that amount, $11.5 billion was the result
of fraud against federal health care programs—primarily the Medicare program.
Cases involving violations of the Food, Drug, and Cosmetic Act, or other types of
fraud by pharmaceutical manufacturers in connection with federal health benefit
programs, have resulted in total criminal and civil recoveries of over $5.2 billion
since 1999.4 The Civil Division’s Office of Consumer Litigation works with many of
the United States Attorney’s Office on these prosecutions.

In addition to these accomplishments, the Department’s Nursing Home and Elder
Justice Initiative, coordinated by the Civil Division, supports enhanced prosecution
and coordination at federal, state and local levels to fight abuse, neglect, and finan-
cial exploitation of the nation’s senior and infirm population. Through this Initia-
tive, the Department also makes grants to promote prevention, detection, interven-
tion, investigation, and prosecution of elder abuse and neglect, and to improve the
scarce forensic knowledge in the field. The Department additionally is pursuing a
growing number of cases under the FCA involving providers’ egregious “failures of
care.”

United States Attorneys Offices

The 93 United States Attorneys Offices (USAOs) are the nation’s principal pros-
ecutors of federal crimes, including health care fraud. The USAOs pursue both civil
and criminal cases and dedicate substantial resources to combating health care
fraud. Each of the 93 districts has a designated Criminal Health Care Fraud Coordi-
nator and Civil Health Care Fraud Coordinator. HCFAC funding supports about 100
attorney and 81 support positions, and many USAOs supplement the HCFAC pro-
gram funding they receive by providing for additional attorneys, paralegals, audi-
tors, and investigators, as well as funds for litigation expenses for these resource-
intensive cases.

In FY 2006, USAOs received 836 new criminal matters involving 1,448 defend-
ants, and had 1,677 health care fraud criminal matters pending,® involving 2,713
defendants. USAOs filed criminal charges in 355 cases involving 579 defendants,
and obtained 547 federal health care related convictions. During the last fiscal year,

4 A portion of this $5.3 billion is included in the reported False Claims Act recoveries for this
same period.

5When a USAO accepts a criminal referral for consideration, the office opens it as a matter
pending in the district. A referral remains a matter until an indictment or information is filed
or it is declined for prosecution.
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USAOs also opened 698 new civil health care fraud matters and had 1,268 civil
health care fraud matters and cases pending.

USAOs receive referrals of health care fraud cases from a wide variety of sources,
including the FBI, the HHS/OIG, state Medicaid Fraud Control Units, other federal,
state, and local law enforcement agencies, and private insurers of medical services.
The health care fraud coordinators often work with these partners in fighting health
care fraud in local and regional task forces and working groups, and these also can
be the basis of case referrals. Cases are also obtained by USAOs by means of qui
tam complaints. Under the False Claims Act, a qui tam plaintiff (a “relator”) must
file his or her complaint under seal in a United States District Court, and serve a
copy of the complaint upon the USAO for that judicial district, as well as the Attor-
ney General. The USAO must then decide whether the case warrants an interven-
tion by the government to litigate the complaint.

The Executive Office for the United States Attorneys’ (EOUSA) through the Office
of Legal Education (OLE) provides training for AUSAs and other Department attor-
neys, as well as paralegals, investigators, and auditors in the investigation and
prosecution of health care fraud. For instance, in FY 2006, EOUSA and the Civil
Division participated in the planning and presentation of a Medicaid Fraud training
conference sponsored by the Inspector General of the Department of Health and
Human Services, and it joined with both the Civil and Criminal Divisions to conduct
a nationwide closed circuit training for federal and state law enforcement officials
on the HIPAA privacy rule and other privacy laws and regulations. EOUSA and the
Office of Legal Education also sponsored the Health Care Fraud Coordinator’s Con-
ference for Civil and Criminal AUSAs, and Health Care Fraud for new AUSAs and
Affirmative Civil Enforcement for Auditors, Investigators and Paralegals at the Na-
tional Advocacy Center, and, most recently, it sponsored a Health Care Fraud Trial
Practice Seminar for over 120 Department lawyers.

Criminal Division of the Department of Justice

The Criminal Division’s Fraud Section develops and implements white collar
crime policy, and supports the federal white collar crime enforcement community
through litigation, coordination, policy, and legislative work. The Fraud Section is
responsible for handling and coordinating complex health care fraud litigation na-
tionwide. The Fraud Section also supports the USAOs with legal and investigative
guidance, training, and, in certain instances, provides trial attorneys to prosecute
criminal health care fraud cases.

In FY 2006, the Fraud Section provided guidance to FBI agents, AUSAs and
Criminal Division attorneys on criminal, civil, and administrative tools to combat
health care fraud, and worked at an interagency level through the following activi-
ties:

¢ coordinating large scale multi-district health care fraud investigations;

¢ providing frequent advice and written materials on confidentiality and disclo-
sure issues arising in the course of investigations and legal proceedings regard-
ing patient medical records, including HIPAA health information privacy re-
quirements, compliance with the Substance Abuse Patient Medical Records Pri-
vacy Act and regulations, and coordinating referrals from the HHS Office for
Civil Rights of possible criminal violations of HIPAA privacy provisions pro-
viding training and training materials for AUSAs, investigative agents, support
staff, program agency officials, and state and local law enforcement on health
care fraud enforcement and medical records privacy issues;

* providing training and training materials for AUSAs, investigative agents, sup-
port staff, program agency officials, and state and local law enforcement on
health care fraud enforcement and medical records privacy issues;

¢ monitoring and coordinating Departmental responses to legislative proposals,
major regulatory initiatives, and enforcement policy matters related to preven-
tion, deterrence and punishment of health care fraud and abuse;

¢ reviewing and commenting on health care provider requests to the HHS/OIG for
advisory opinions, and consulting with HHS/OIG on draft advisory opinions per
HIPAA requirements;

* working with USAOs and CMS to improve Medicare contractors’ fraud detec-
tion, referrals to law enforcement for investigation, and case development work;

¢ preparing and distributing to all USAOs and FBI field offices periodic sum-
maries of recent and significant health care fraud cases; and

* organizing, overseeing and participating in interagency working groups formed
to address specific cases and initiatives, often in conjunction with the Civil Divi-
sion and Executive Office for United States Attorneys.
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In FY 2006, the Fraud Section handled or was involved in cases and investiga-
tions of a defunct health maintenance organization; a financial service holding com-
pany that serviced hospitals, nursing facilities, and other health care providers; and
of durable medical equipment (DME) suppliers and pharmacies. Along with the
USAO for the Northern District of Ohio, Fraud Section attorneys indicted seven in-
dividuals in a scheme involving a financial service holding company. Through its
subsidiary corporations, the company bought accounts receivable from hospitals,
nursing homes and other health care providers and medical concerns, and company
executives illegally diverted the money for other unrelated purposes. In another
case, Fraud Section attorneys and the USAO from the Eastern District of Louisiana
filed a superseding indictment of four corporate executives in a case involving the
collapse of Louisiana’s third largest HMO and its subsequent takeover and liquida-
tion by the state Department of Insurance.

My district is actively working with the Fraud Section. We recently indicted five
defendants who were involved in a scheme to defraud Medicare by submitting pre-
scriptions for groups of Medicare beneficiaries who were paid kickbacks by certain
pharmacies to allow the fraudulent billing of aerosol medicines. All three of these
cases are scheduled to go to trial in 2007.

Civil Rights Division of the Department of Justice

The Civil Rights Division vigorously pursues the Department’s goals of elimi-
nating abuse and grossly substandard care in Medicare (and Medicaid) funded nurs-
ing homes and other long-term care facilities. The Division undertakes this work
pursuant to the Civil Rights of Institutionalized Persons Act, 42 U.S.C. §1997
(CRIPA). CRIPA authorizes investigations of conditions of confinement at publicly
operated nursing homes and other residential institutions and authorizes the initi-
ation of civil action for injunctive relief from violations of federal rights. In per-
forming this work, the Division often collaborates with United States Attorneys
around the country and with the Department of Health and Human Services.

Division staff conducted preliminary reviews of conditions and services at 29
health care facilities in 12 states during Fiscal Year 2006. The task in preliminary
inquiries is to determine whether there is sufficient information supporting allega-
tions of unlawful conditions to warrant formal investigation under CRIPA. The Divi-
sion reviews information pertaining to areas such as abuse and neglect, medical and
mental health care, use of restraints, fire and environmental safety, and placement
in the most integrated setting appropriate to individual needs. Separately, in Fiscal
Year 2006, the Division opened or continued formal investigations, entered remedial
agreements, or monitored existing remedial agreements regarding 45 health care fa-
cilities in 23 states, the District of Columbia, and the Commonwealth of Puerto Rico.

For example, in Fiscal Year 2006, the Division: (1) opened an investigation of a
nursing home in South Carolina; (2) made findings that conditions and practices at
another nursing home, Fort Bayard Medical Center, in Fort Bayard, New Mexico,
violate its residents’ federal constitutional and statutory rights; (3) entered a settle-
ment agreement to remedy unlawful conditions at one of the largest public nursing
homes in the country, A. Holly Patterson Extended Care Facility, in Uniondale, New
York; and (4) monitored the implementation of remedial agreements for four nursing
homes: Banks-Jackson-Commerce Medical Center and Nursing Home, in Commerce,
Georgia; Nim Henson Geriatric Center, in Jackson, Kentucky; Reginald P. White
Nursing Facility, in Meridian, Mississippi; and Mercer County Geriatric Center, in
Trenton, New Jersey. More recently, in response to allegations of shocking mistreat-
ment and neglect of elderly veterans, including an apparent homicide, the Division
last month opened investigations of two veterans’ homes in Tennessee.

The Division’s recent findings regarding one nursing home are unfortunately illus-
trative. The investigation revealed a wide range of dangerously deficient medical
and nursing care practices that not only failed to comply with federal regulations
or meet professional standards, but were in fact aiding and contributing to the need-
less suffering and untimely deaths of residents. The Division found numerous situa-
tions where residents’ last days of life were spent in misery, as they died from the
effects of what appeared to be reckless and almost willful disregard to their health
and safety. In fact, in virtually every record reviewed of deceased or current resi-
dents, the Division discovered life-threatening breakdowns of treatment that were
substantial departures from the generally accepted standards in nursing home care.
The Division is now negotiating an agreement to remedy these deficiencies.

Federal Bureau of Investigation

The FBI is the Department’s primary investigative agency involved in the fight
against health care fraud. The FBI leverages its resources in both the private and
public arenas through investigative partnerships with agencies such as the HHS/
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OIG, the FDA/OCI, the Drug Enforcement Administration (DEA), the Defense
Criminal Investigative Service, the Office of Personnel Management, the Internal
Revenue Service, and various state and local agencies. In FY 2006, the FBI was al-
located $114 million in HCFAC funds for health care fraud enforcement. This yearly
appropriation was used to support 775 positions (455 Agent, 320 Support) in FY
2006. The number of pending investigations has shown steady increase from 591
cases in 1992 to 2,423 cases through 2006. FBI-led investigations resulted in 535
criminal health care fraud convictions and 588 indictments and informations being
filed in FY 2006.

The FBI initiates health care fraud cases from various sources of information. In-
formation can come from such sources as Medicare contractors, private insurance
company Special Investigations Units, the National Health Care Anti-Fraud Asso-
ciation, employees of businesses providing medical services (hospitals, doctor’s of-
fices, clinics, medical equipment suppliers, nursing homes, etc.), confidential sources
or cooperating witnesses with access to information and complaints from public citi-
zens which are often beneficiaries of the health care services.

FRAUD SCHEMES

To give you a sense of the types of fraud schemes the Department has seen and
the enforcement results the Department has achieved, I will outline below some of
the significant Medicare fraud cases the Department pursued over the last year.
This list is not meant to be exhaustive; it is meant to illustrate some of the fraud
schemes we are seeing.

Hospital Matters

¢ Tenet Healthcare Corporation, the nation’s second largest hospital chain,
agreed to pay $920 million to settle allegations of fraud against Medicare and
other federally insured health care programs. The settlement included $806 mil-
lion to resolve claims that Tenet billed Medicare for excessive “outlier” pay-
ments. Federal health insurance programs, including Medicare, typically reim-
burse hospitals a fixed amount for treating a patient with a specific condition
or illness, but will reimburse extraordinary “outlier” costs when they are rea-
sonably incurred. Congress enacted the supplemental outlier payment system to
ensure that hospitals possess the incentive to treat inpatients whose care re-
quires unusually high costs. The United States alleged that Tenet artificially in-
flated its charges to make it appear that many of its patients received extraor-
dinary care when, in fact, the treatment that was given was fairly standard and
far less costly. The settlement also included $49 million to resolve claims that
Tenet paid kickbacks to physicians for patient referrals, $48 million to resolve
claims that Tenet billed the Government at a higher rate than was justified by
the services performed, and $20 million in pre-settlement interest.

Government-initiated claims accounted for nearly $770 million of the settlement,
with the remaining $150 million attributable to six qui tam suits. The relators who
filed those suits will share $12 million of the settlement amount.

¢ St. Barnabas Health Care System, the largest health care system in New
Jersey, paid $265 million to resolve allegations that nine of its hospitals fraudu-
lently increased charges to elderly patients to obtain enhanced Medicare reim-
bursement for outlier claims. The United States alleged that between October
1995 and August 2003, Saint Barnabas and nine of its hospitals purposefully
inflated charges for inpatient and outpatient care to make these cases appear
more costly than they actually were, and thereby obtained outlier payments
from Medicare that they were not entitled to receive.

Saint Barnabas entered into a Corporate Integrity Agreement with the United
States Department of Health and Human Services, Office of Inspector General. The
Corporate Integrity Agreement contains measures to ensure compliance with Medi-
care regulations and policies in the future.

¢ Following a three-week trial, the former owner and chief executive officer of the
now defunct Edgewater Hospital in Chicago was found liable under the False
Claims Act for engaging in an illegal kickback scheme at Edgewater. The court
found that the defendant paid physicians for Medicare and Medicaid patient re-
ferrals in violation of federal law. The court held that the hospital’s cost reports
and individual patient claims for patients referred in connection with the
scheme were false claims and awarded treble damages and penalties on just
over 1,800 claims.

¢ Two owners of a former San Diego psychiatric hospital were found liable after
trial for more than $15.7 million in damages and penalties for having included
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false claims in the hospital’s cost report submitted to the Medicare program.
Those cost reports sought reimbursement from the Medicare program for a vari-
ety of false costs, such as amounts for a fictitious lease, reimbursement for un-
used hospital space, and millions of dollars in costs that were actually attrib-
utable to the defendants’ business enterprises unrelated to that hospital. The
court awarded the United States $15,688,585 for treble damages and $31,000
in civil penalties.

Pharmaceutical Matters

¢ Schering-Plough Corporation, together with its subsidiary, Schering Sales
Corporation, agreed to pay a total of $435 million to resolve criminal charges
and civil liabilities in connection with illegal sales and marketing programs for
its drugs Temodar, used in the treatment of brain tumors and metastasis, and
Intron A, used in the treatment of superficial bladder cancer and hepatitis C.
The resolution also pertained to Medicaid fraud involving Schering’s drugs
Claritin RediTabs, a non-sedating antihistamine, and K-Dur, used in the treat-
ment of stomach conditions.

Schering Sales Corporation agreed to plead guilty to charges that it conspired
with others to make false statements to the FDA in response to the FDA’s inquiry
concerning certain illegal promotional activities by the company’s sales representa-
tives at a national conference for oncologists. Schering Sales also agreed to plead
guilty to charges that it conspired with others to give free Claritin Redi-Tabs to a
major health maintenance organization (HMO) to disguise a new lower price being
offered to the HMO to obtain its business.

» Eli Lilly and Company agreed to plead guilty and to pay $36 million in con-
nection with its illegal promotion of its pharmaceutical drug Evista. In pleading
guilty to a criminal count of violating the Food, Drug, and Cosmetic Act by mis-
branding its drug Evista, the Indianapolis-based company agreed to pay a $6
million criminal fine and forfeit to the United States an additional sum of $6
million. In addition to the criminal plea, Lilly agreed to settle civil Food, Drug,
and Cosmetic Act liabilities by entering into a consent decree of permanent in-
junction and paying the United States $24 million in equitable disgorgement.

Evista is approved by the FDA for the prevention and treatment of osteoporosis
in postmenopausal women. The government alleged that the first year’s sales of
Evista in the U.S. were disappointing compared to Lilly’s original forecast; the com-
pany reduced the forecast of Evista’s first year’s sales in the U.S. from $401 million
to $120 million. In order to expand sales of the drug, it was alleged, Lilly sought
to broaden the market for Evista by promoting it for off-label uses, such as for the
prevention and reduction in risk of breast cancer, and the reduction in the risk of
cardiovascular disease. Lilly promoted Evista as effective for reducing the risk of
breast cancer, even after Lilly’s proposed labeling for this use was specifically re-
jected by the FDA.

» Serono, one of the world’s largest biotech manufacturers, paid $704 million to
resolve criminal charges and civil liabilities in connection with several illegal
schemes to promote and sell its drug, Serostim, that resulted in the submission
of false claims to Medicaid and Medicare. The FDA had granted accelerated ap-
proval for Serostim in 1996 to treat AIDS wasting, a condition involving pro-
found involuntary weight loss in AIDS patients, then a leading cause of death
in AIDS patients. Following the advent of protease inhibitor drugs, the inci-
dence of AIDS wasting markedly declined, and Serono launched a campaign to
redefine AIDS wasting to create a market for Serostim. Serono pled guilty to
conspiring with RJL Sciences, a medical device manufacturer, to introduce on
the market bioelectrical impedance analysis (BIA) computer software packages
for use in measuring body cell mass and diagnosing AIDS wasting. The BIA
software devices were adulterated medical devices in that FDA had not ap-
proved the devices for these uses. RJL and its owner also pled guilty to their
roles in the conspiracy. In addition, Serono pled guilty to conspiring to offer doc-
tors kickbacks in the form of free trips to Cannes, France, to induce them to
prescribe Serostim.

Physicians

¢ An Ohio physician was convicted by a jury of 56 counts of mail, wire, and health
care fraud, as well as illegal drug distribution and sentenced to life for oper-
ating “pain management” clinics in which he treated all patients with weekly
injections and Schedule II and III narcotic drug prescriptions during visits that
lasted no more than a few minutes, and then claimed thousands of dollars in



40

insurance reimbursements per visit. He saw upward of 100 patients per day
and submitted $60 million in fraudulent bills to the victim health care benefit
programs. The physician was also convicted of health care fraud resulting in
death in this case which was recognized by the National Health Care Anti-
Fraud Association as the Investigation of the Year for 2006.

¢ A Tennessee oncologist was sentenced to over 15 years’ imprisonment for de-
frauding Medicare, TennCare and BlueCross BlueShield at the expense of can-
cer patients. The defendant mixed diluted versions of chemotherapy medications
that were then given to patients, and instructed her nurses to draw up partial
doses of one of medications to administer to patients.

e From 1996 through 2003, a physician employed an individual to work at the
physician’s medical practice in Connecticut. Although the individual was not li-
censed to practice medicine, he nonetheless treated patients in the physician’s
medical practice. During this time, he was referred to as “Doctor” by the physi-
cian and he wrote prescriptions. The physician then billed insurance companies
for services that were rendered by the individual, representing them as services
rendered by a physician. They both pled guilty to conspiracy to commit health
care fraud. The physician also entered into a civil settlement with the Govern-
ment and paid $160,000.

Hospice Care

¢ Odyssey Healthcare, Inc., a Dallas, Texas-based hospice provider, agreed to
pay the United States $12.9 million to settle allegations that the company billed
the Medicare program for services provided to hospice patients who were not
terminally ill and hence were ineligible for the Medicare hospice benefit. Odys-
sey Healthcare has also entered into a Corporate Integrity Agreement with the
Office of Inspector General of the Department of Health and Human Services.
The Corporate Integrity Agreement addresses the company’s practices regarding
compliance with applicable Medicare regulations.

« Faith Hospice, Inc., settled allegations that it submitted fraudulent claims to
Medicare and Medicaid for ineligible hospice. The investigation was initiated
when a review of a sample of its medical records showed that more than half
of Faith Hospice’s patients were ineligible for hospice care. Under the agree-
ment, the owner and Faith Hospice forfeited $599,165.29 to the United States,
one half of the funds seized pursuant to the civil forfeiture action. The case oc-
curred in Alabama.

Skilled Nursing Facilities

¢ USA Healthcare, Inc., (USAH) the owner of several skilled nursing facilities
based in Cullman, Alabama, settled allegations of mischarging the Medicare
Program by agreeing to pay the United States $1,217,808.00. The investigation
arose out of an audit of cost reports filed by several of USAH’s skilled nursing
facilities which revealed that the company violated Medicare rules by failing to
disclose that certain vendors were related to USAH by common ownership or
control and therefore should have been reimbursed by Medicare at a lower rate
based on actual costs and without inclusion of profit.

Medicare Devices

¢ The owner and operator of V&A Services, a medical equipment supply com-
pany located in Stone Mountain, Georgia, was convicted by a federal jury of 11
counts of Medicare fraud in a motorized wheelchair fraud scheme. He was sen-
tenced to 2 years and 3 months in federal prison to be followed by 3 years’ su-
pervised release. He was ordered to pay restitution of $164,590 in connection
with the scheme. The judge entered an order of forfeiture at sentencing by
which the defendant forfeited $36,416 from a seized bank account and durable
medical equipment having a value of approximately $11,000.

¢ The owner of a power wheelchair store was sentenced to 63 months in prison
and ordered to pay over $4 million in restitution to the Medicare and Medicaid
programs after he was convicted by a jury of paying recruiters to take bene-
ficiaries to a medical clinic where a physician would perform medically unneces-
sary procedures and then sign false Certificates of Medical Necessity (CMN)
forms authorizing the beneficiaries to receive motorized wheelchairs. The physi-
cian also was sentenced to 11 years and three months in prison for his partici-
pation in the scheme for receiving payment for signing the CMNs, and for sub-
mitting claims for services that either were not performed properly, or were not
performed at all.

¢ The owner of a power wheelchair store pled guilty in Lynchburg, Virginia to
conspiracy to commit health care fraud for his involvement in an intricate
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scheme involving power wheelchairs and “power chair scooters.” Among the al-
legations were that items not needed and not ordered by the physician, were
simply added after the physician signed the Certificate of Medical Necessity.

¢ In the Southern District of Texas, the owner of a Houston-based durable med-
ical equipment company was sentenced to 63 months in prison for his role in
a motorized wheelchair scam. His company fraudulently billed Medicare and
Medicaid for almost $5 million and defrauded these health care programs of at
least $1.6 million.

SOUTH FLORIDA INITIATIVES

The United States Attorney’s Office for the Southern District of Florida (“SDFL”)
has made health care fraud matters a top priority. We are litigating a number of
hospital and pharmaceutical civil health care claims. This past December, for exam-
ple, the University of Miami paid $2.2 million to resolve claims relating to bills sub-
mitted to Medicare Part B by its teaching hospital, Jackson Memorial Hospital. In
November, Larkin Hospital paid $15.4 million to resolve a health care fraud suit
concerning kickbacks and unnecessary medial treatments. Earlier last year, we en-
tered into a whistleblower suit charging Abbott Labs with reporting fraudulent and
inflated prices for pharmaceutical products to Medicare and Medicaid, causing over
$175 million in excess payments.

Our most significant challenge, however, is on the criminal front. Because health
care expenditures are so substantial in South Florida, we are particularly vulner-
able to fraud. To address this challenge, in late 2005, we formed the South Florida
Health Care Fraud Initiative to bring together the health care fraud prosecution re-
sources of SDFL prosecutors, HHS-OIG and the FBI agents and Florida Attorney
General’s Office attorneys, cross-designated as Special Assistant United States At-
torneys.

Although still in its early phase, our Health Care Fraud Initiative has begun to
pay dividends. Last fiscal year, we filed criminal charges against 111 defendants in
68 health care fraud cases, a 30% increase over the previous year. Our conviction
rate was 97%. These cases typically involve at least one, and often several, million
dollars in fraud.

I am particularly excited about our Health Care Fraud Initiative because our
prosecutors are doing much more than merely coordinating resources. We are devel-
oping and testing new law enforcement methods to add to our health care fraud liti-
gation arsenal. I would like to describe two of these methods. The first concerns the
use of civil complaints to freeze or seize money obtained through health care fraud
as soon as our evidence will satisfy a civil standard.

Our recent “Operation Equity Excise” is an example. Working with HHS-OIG and
the FBI, Operation Equity Excise identified clinics and durable medical equipment
(DME) companies that engaged in health care fraud. Often, these companies closed
abruptly to avoid detection from law enforcement, in the process abandoning bank
accounts, often with substantial balances. Through this Operation, federal agents
attempted to locate the signatories on the bank accounts. Many of the signatories,
who were also typically listed as the president of the company, denied knowledge
of the operation of the company and denied having any claim or right to the funds
in the accounts. Thirty-four individuals were located; they voluntarily surrendered
the funds, resulting in approximately $10.5 million returned to the United States
Treasury. The signatories on twenty-three accounts, with a total balance of over $30
millions, have not been located. Last month, we filed civil health care fraud com-
plaints against those individuals. We intend to provide notice through publication,
proceed through default judgment, and return those funds to the Treasury as well.
Importantly, our civil actions do not preclude a subsequent criminal prosecution.
Where supported by facts, we continue to pursue criminal investigations of these
companies. For now, at the very least, by seizing the bank accounts, we can recover
some of the fraudulently paid moneys.

A second method is being refined through a recently-implemented short-term,
proactive, surge operation that we are undertaking jointly with the Criminal Divi-
sion, the FBI, HHS-OIG, and local law enforcement in Miami-Dade County. The
surge operation uses proactive law enforcement methods adapted from experience
fighting illicit drug trafficking along with real-time data review often used to fight
credit card fraud. A typical health care fraud prosecution relies heavily on billing
records and other historical evidence. In this operation, however, HHS-OIG agents
are reviewing real-time billing patterns. In the few weeks of operation, our agents
have identified patterns that standing alone reveal medically impossible claims. Our
agents are visiting the offices and interviewing providers as the fraud is taking
place. Such “caught-in-the-act” cases are often easier to prosecute than ones based
solely on historical evidence.
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Finally, to augment the cooperation between the prosecutors and agents, we have
co-located the prosecutors and investigative agents in a “fusion center.” Modeled
after similar arrangements more traditionally used in drug and organized crime
prosecutions, we hope that the proximity of the investigators and prosecutors, work-
ing closely together, helps foster strong working relationships and a more proactive
investigative technique.

CONCLUSION

I hope my testimony has given you a comprehensive view of the Department’s es-
sential role in defending and protecting the financial integrity of the Medicare pro-
gram and protecting our citizens from those health care fraud schemes which have
caused physical harm and loss of life. The Department is committed to the ongoing
success of the HCFAC program and will continue to marshal its resources, including
those provided by the HCFAC program and its own discretionary funds, to prosecute
fraud and abuse in the Medicare program and restore the recovered proceeds of
fraud to the Medicare trust fund. The HCFAC program pays for itself multifold and
helps ensure the safety and availability of medical services to all beneficiaries.

Chairman STARK. Thank you, Mr. Acosta. I would like to recog-
nize Chairman Lewis to inquire of our panel.

Chairman LEWIS OF GEORGIA. Thank you very much, Chair-
man Stark.

Let me thank each of you for your testimony.

Mr. Inspector General, I am appalled by the level of abuse in the
Medicare system. Could you tell Members of the Committee of
what role do Medicare beneficiary play in detecting the abuse?

Mr. LEVINSON. Medicare beneficiaries can play a very impor-
tant part in uncovering abuse. Indeed, our Hotline is a very instru-
mental part of being able to detect patterns of abuse that occur in
different parts of the country. Because of the nature of this na-
tional program and the fact that different forms of abuse can occur
in different parts of the country, depending upon the demographics
and the socioeconomic aspects of a particular part of the country,
Hotline activity is a very key part of being able to uncover what
is going on that might trigger the need for investigations either in
southern California, in South Florida, as the United States Attor-
ney has explained, and in other parts of the country. We certainly
rely upon that as a very important vehicle, but that is only one of
many tools.

Chairman LEWIS OF GEORGIA. Do you have a system, any pro-
gram to inform the people who benefit from Medicare about fraud?
Is that something that Mr. Hill or other agencies get involved in?
Do you send out a notice? How do you publicize? “Be on guard. Be
alert.”

Mr. HILL. There’s a couple of ways that we can talk about that,
sir. First and foremost is the requirement under the statute that
we inform beneficiaries every year through a handbook of the bene-
fits that are available to them. Now in this world of Part D, the
choices that are available to them.

A part of that handbook, and a significant part of that handbook,
is a discussion of how to report fraud, how to look at the bills that
they are getting, what they should be looking for to be sure that
they are not being defrauded. So, the handbook is one element.

It is also the case that for every service that a beneficiary gets,
they get what we call a Medicare Summary Notice, basically a bill
like a credit card statement of the previous quarter listing all the
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services that have been delivered on their behalf, what has been
paid, what has not been paid, what the beneficiary owes. On that
bill itself is the OIG hot line, the number to call the Medicare con-
tractor if there are issues with the bill that they see. We encourage
beneficiaries to review their bills because that, quite frankly, is one
of the first places where we may see, or a beneficiary may see, that
they did not get a service that we paid for. So, that is an ongoing
exercise.

Finally, the Department’s Administration on Aging has a fairly
robust program that they have used through the Area of Councils
on Aging in all fifty States where they give grants to groups of sen-
ior citizens in the Area Councils on Aging to train beneficiaries to
sort of go out and give lectures and training for beneficiaries about
how to look at their bills, what to spot for in terms of fraud. So
clearly for us the beneficiary is the first link, the first place that
we can look to where we may spot problems.

Chairman LEWIS OF GEORGIA. Thank you, Mr. Hill.

Mr. LEVINSON. Mr. Lewis, it will be especially important going
forward that beneficiary education be a very critical part of the
Part D continued roll-out because of the complexities of the pro-
gram and the newness of the program, it is going to be very, very
important that beneficiaries understand how this complex program
works. We on the IG side will be watching closely and reporting on
issues that arise over the course of the next few years as Part D
fully matures as to where there are issues concerning a lack, or a
potential lack, of information that beneficiaries need in order to
make educated choices.

Chairman LEWIS OF GEORGIA. Thank you, Mr. Levinson.

Mr. Acosta, do you think you need additional tools for enforce-
ment? Is there something that the Congress should do?

Mr. ACOSTA. Mr. Lewis, through our initiative, we are testing
additional law enforcement methods and I think it is important to
always look for better ways of prosecuting cases, of being more
groaﬁtive and moving cases along. I think it is important that we

o that.

That said, I would like to take that question back to the Depart-
ment to see if there are some statutes or changes that the Depart-
ment think are necessary. From my perspective in South Florida,
my focus is on doing more with what we have. That said, I do think
it is important to—and I know that resources have been referenced
previously—the HCFAC account for a number of years was statu-
torily frozen at 240 million.

Chairman LEWIS OF GEORGIA. You said the HCFAC?

Mr. ACOSTA. The HCFAC account, correct, for a number of
years was statutorily frozen at 240 million. Of that, the Depart-
ment of Justice litigating components received 49 million. This past
year Congress approved and the President signed a provision that
permitted inflation adjustment to the account which is a good start.

This year’s budget asked for an additional $17 million and par-
ticularly with Medicare Part D forthcoming, I think it is critical
that those resources be provided. We have a very large healthcare
fraud caseload. As I said, in South Florida I have 12 attorneys and
I can afford that many because I supplement the HCFAC account
with general funds. We have a very large caseload and that is be-
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fore the anticipated caseload from Medicare Part D referrals as
that program develops and goes forward. So I would put emphasis
on fully funding the additional resources requested.

Chairman LEWIS OF GEORGIA. Mr. Acosta, before my time ex-
pires, I just want to ask you about a case that took place last year.
Your office obtained $15.4 million from a hospital to settle a case
alleging that it performed medically unnecessary procedures which
were painful and uncomfortable for a resident of an assisted living
facility. The hospital also allegedly paid kick-back to a physician to
refer a Medicare patient to the hospital.

Mr. ACOSTA. The Larkin Hospital matter.

Chairman LEWIS OF GEORGIA. I think when I first came here,
Chairman Stark, you were dealing with the whole question of refer-
rals and kick-back. I cannot believe that it is still going on 20-some
years later.

Could you tell me what percentage of your cases involve fraud
and abuse by hospitals?

Mr. ACOSTA. I can tell you a number of our civil cases involve
fraud and abuse by hospitals. For example, this past November—
I'm sorry. This past December we settled $2.2 million claim against
Jackson Memorial Hospital. The previous month in November, we
settled the $15.4 million claim against Larkin Hospital.

In terms of the percentage of cases, the percentage of cases is
small. We prosecuted 68 criminal cases out of the 350 national
cases, but I do not want to put too much emphasis on that percent-
age because I think it can be misleading because often the cases
that concern hospitals are some of the most significant cases be-
cause they involved a number of individuals. So I think it is impor-
tant to not just look at the number of cases but the size and the
scope. The Larkin Hospital case, for example, involved a number
of individuals who allegedly received unfair—I'm sorry—who alleg-
edly received unnecessary medical treatment. In those types of
cases where people or individuals are suffering I think, I think we
have to give those a high priority. I think in addition to the size
and the number of the cases, we need to look at harm to individ-
uals and understand that just a handful that involve harm to indi-
viduals can sometimes be more significant than a number of cases
that involve only money.

If I could, I would like to add an additional point since you raised
the Larkin Hospital case. I think it is also important to recognize
that even where civil claims are made it is important to consider
criminal matters. In cases like that, my office’s policy is where
criminal action is appropriate, too, to proceed and investigate
criminally even after a civil matter has been resolved. So I just
wanted to mention that to the Committee.

Chairman LEWIS OF GEORGIA. Thank you very much.

I yield back, Mr. Chairman.

Chairman STARK. Mr. Ramstad.

Mr. RAMSTAD. Thank you, Mr. Chairman.

Mr. Hill, as I'm sure you know, the Medicare Modernization Act
transitioned the part A and part B payment carriers into larger
Medicare administrative contractors to streamline the contracting
process.
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I have two questions. Is the new contracting process working?
Secondly, when the number of administrative contractors was re-
duced, did the number of improper payments to Medicare fee-for-
service providers also go down?

Mr. HILL. I think those are good questions. I think in terms of
the transition to the Medicare Administrative Contractors (MAC),
we are in the first phase of that so right now I believe four are up
and running. So, we have 38 of the old contracts, 4 of the new ones
and the 4 that we transitioned to first were durable medical equip-
ment contractors who are the ones who process the durable medical
equipment (DME) contracts. So, it is a little early to tell how much
of an impact that they are going to have one way or another. I can
tell you as a contracting matter that because we have the new au-
thority, I can now hold the four contractors accountable for im-
proper payments. The contracts are structured such that the pay-
ments or the incentives that the contractors get can be tied to, and
in fact are tied to, their success at reducing the improper payments
for the areas that they are processing claims for.

They also now have more of an incentive to be innovative and co-
operative with folks like in law enforcement and otherwise to sort
of seek out folks who are improperly billing the program. So, the
overall construct of having a competitive process under Federal
Procurement Rules we believe is going to give us a much better tool
to reduce improper payments.

We are probably 6 months to a year away from having real re-
sults and having them on the contractors over time to see how well
they are performing.

Mr. RAMSTAD. Thank you for that response and I look forward
to following that up when there is enough data to make a judg-
ment.

Mr. HILL. Absolutely.

Mr. RAMSTAD. I would like to ask you a question, Inspector
General Levinson if I could, please. I never cease to be amazed by
the vernacular that is used around here in the Federal Govern-
ment, but I saw a new one in the President’s recent budget. He
proposes in that budget to eliminate payments for never events in
hospitals.

Can you explain what in the world is a never event in Medicare
and why is Medicare paying for events that never happened?

Mr. LEVINSON. The reduction of accidents and mistakes, those
things that occur in hospitals that should, “never have occurred.”
Unfortunately, the expression used I do not think is especially re-
vealing as to what the underlying issue is, but it is designed to pre-
sumably reduce the number of events—mistakes, accidents—the
kinds of things that one would expect never to occur in a hospital.

Mr. RAMSTAD. I just wonder which creative mind down at the
Office of Management and Budget (OMB) came up with that termi-
nology. I appreciate the explanation. Also I want to ask you, Mr.
Levinson, you mentioned in your testimony that for the 3-year pe-
riod between fiscal year 2004 and 2006 the average return on in-
vestment was nearly $13 for every dollar spent. I do not think you
articulated this today, but it is in your written testimony.

Mr. LEVINSON. Yes.
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Mr. RAMSTAD. On enforcement that is. What areas of fraud in-
vestigation by the IG produced a significant return on investment?
Which areas were the most fruitful?

Mr. LEVINSON. A very large part of those dollars in investiga-
tive receivables has to do with very large pharmaceutical cases con-
cerning pricing and marketing. These are cases that by and large
come out of the District of Massachusetts in Boston and the East-
ern District of Pennsylvania in Philadelphia. These are very exten-
sive national investigations that oftentimes can result in very sig-
nificant multi, multi-million dollar settlements.

Mr. RAMSTAD. If we could get that return on investment across
the board, that is the Federal Government, for every dollar in-
vested $13 return, we would be a lot better off. I appreciate your
responses and your testimony. Thank you.

I yield back.

Chairman STARK. Thank you. I guess I would inquire—I want
to thank the panel for taking the time to be with us and to en-
lighten us and in particular Inspector General Levinson who has
been in touch with us from time to time on many issues. I appre-
ciate his willingness to inform us and keep us up to speed on the
activities of his office.

In your testimony and prior to the introduction of the Thomas
Memorial Stark Bill dealing with the end stage renal disease
(ESRD) and dialysis payments, 10 years ago your predecessor rec-
ommended that reducing erythropoietin (EPO) reimbursements to
more closely to resemble cost would save us $100 million a year,
but since then Government Accountability Office (GAO) and the
Medicare Payment Advisory Commission (MEDPAC) have both
urged us to bundle in the drugs that are now separately billed.

We think that would have two effects. It would probably cut
down on over-prescribing which we have found causes some health
problems, but it also would save us a good bit of money. Have you
had a chance, Mr. Levinson, to study this and would you rec-
ommend to us that the bundling the separately billed drugs would
be a better way or not as good a way as cost reimbursement?

Mr. LEVINSON. Chairman Stark, we support the concept of de-
veloping a new comprehensive composite rate for ESRD services.
The rate needs to be based on accurate cost information and medi-
cally justifiable usage of present separately billable services such
as lab tests and drugs like EPO.

With such a new rate, we would hope that greater savings to the
Medicare Program would be realized, but at this point we have not
made a specific recommendation on a composite rate.

Chairman STARK. Thank you.

Mr. Hill, you have mentioned in your testimony provider-specific
investigations. I also just parenthetically and very quickly how
soon can we expect your plan for Part C error rates? Will we see
that in the next few months or will it be longer?

Mr. HILL. For the Part C error rate, we are as part of the Presi-
dent’s management agenda and our compliance with the IPIA
clearly we are required under—the Improper Payments Informa-
tion Act of 2003 which requires us to do

Chairman STARK. When do you think we will see that? I only
think of that. Will it be a year or six months?
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Mr. HILL. Oh, no, no. I think this fall we will be able to sort of
come up and talk to you about——

Chairman STARK. That is something that we will have some in-
terest on other matters, but I just wondered.

Mr. HILL. Right.

Chairman STARK. In the provider-specific areas, you do not
question the medical judgment of the providers. Do you? I mean do
you make judgments to say, “Gee, they should have removed his
lung instead of his heart.”

Or do you just look at the action taken and make a determina-
tion as to whether it is fairly paid?

Mr. HILL. There are three levels of the review I think. First, you
have got to make sure that the service is actually covered by Medi-
care. We do not pay for eye glasses and various other things.

Chairman STARK. Right.

Mr. HILL. Then the payment, is it the right payment amount,
but finally there is a reasonable and necessary determination. We
do make a determination in a gross sense as to whether or not that
beneficiary needed that care.

Chairman STARK. With medical advice?

Mr. HILL. Correct.

Chairman STARK. Okay.

Mr. HILL. The physicians make these judgments of the carriers
and we try very hard not to get into sort of gray areas in terms
of where a physician’s judgment should not be impinged upon, but
there are certain instances where you can make a real clear cut
case. Chairman Lewis was talking about patient issues. You can
look at therapy services that are provided by a facility where you
have got 10 hours

Chairman STARK. Do you think that you now have the data and
the personnel to make quality judgments for providers?

Mr. HILL. I think the quality issue is a challenge that we are
going to need to face. As you know, the tax bill, recently enacted
tax bill, has provided us some movement forward in terms of:

Chairman STARK, but my question is do you think there is
enough data there now to do that or would we—will we need to see
that?you are provided with a broader database and more informa-
tion?

Mr. HILL. I think the data that we would need to do real quality
determinations comes from a patient health record more than just
the claims data that we have and we are not quite there yet.

Chairman STARK. Mr. Acosta, you mentioned $175 million that
an institution owes us. I would remind you that this has been
going on. I can remember and I do not mean to prejudice anybody,
but Stanford overbilled us some five or 10 years back, the hospital
in Pennsylvania I remember was on the hook for 9 million. These
were teaching institutions. You would call them centers of excel-
lence.

I do not know whether Hopkins ever did it, but I mean there
have been some prestigious public institutions that have helped
themselves to perhaps more Medicare reimbursement than they
were entitled to.

So, you have an institution or a provider, your are talking hun-
dreds of millions. I again without being facetious, we have seen col-
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leagues of ours go to jail on the Abscam traps and for a couple of
hundred bucks worth of postage and for some big gifts or a golf
trip. They will go and do 9 months hard time.

Do you think that there are areas in which we should by legisla-
tion change the penalties? I have always felt that the chief execu-
tive—I look at the Abu Ghraib cases. We put away a lot of ser-
geants and second lieutenants, but the colonels and the generals
never got touched.

If, in fact, you were to prosecute on a criminal basis some of the
CEOs of the institutions who walked away whether they are pri-
vate, for profit or non-profit, that might have a very meritorious ef-
fect throughout the industry.

My sense is they pay the fine and it is insignificant to the indi-
viduals who are responsible for the bad behavior. I guess my bot-
tom line is would you consider suggesting to us areas in which we
might stiffen the penalty as it were that would aid you in your
work?

Mr. ACOSTA. Chairman Stark, I think you raise a very impor-
tant issue and one that needs a fair amount of consideration. Be-
fore this hearing I was speaking with one of my colleagues con-
cerning an ongoing operation, actually the operation I mentioned
earlier where we seized the funds in these bank accounts. We iden-
tified these 60 bank accounts for

Chairman STARK. Thirty million or so you said, yes.

Mr. ACOSTA. Forty million total is what we are seeking. We
have already collected ten million of those. What I was telling one
of my colleagues is we have done this civilly. the next step we need
to do is we need to pursue these individuals criminally because far
too often individuals will look at that, at a civil fine, as the cost
of doing business. I was actually mentioning it to one of my col-
leagues on this panel right before the hearing and that is exactly
what we are doing in those civil cases. I mentioned when I rolled
it out at the press conference it was important to pursue a criminal
action where appropriate as well so that it is not the cost of doing
business.

That said, I think one of the challenges that needs to be recog-
nized—there are two parts, two challenges that I think need to be
recognized. One is in terms of case law and I do not agree and the
Department does not necessarily agree with some of the case law,
but there is case law out there that especially in areas that are as
complex as Medicare or Medicaid where we are prosecuting some-
thing criminally the Government bears the burden of proving be-
yond a reasonable doubt that a defendant’s statement is not true
under a reasonable interpretation of law. In other words, it is not
only that the defendant made a false statement from a civil per-
spective, but that it went beyond—we have this complex scheme
and that under a reasonable view of that scheme they were still
acting criminally. So that, that is one challenge that we face.

The second point,

Chairman STARK. We need somebody to replace Fitzgerald so I
figure you can put somebody away for those statements.

Mr. ACOSTA. As I said, we have some case law. We do not agree
with the case law. That is not the Department’s position, but it
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does require that we find levels of proof sufficient to bring criminal
charges.

The second comment that I would make in answer to your ques-
tion is I think and I will change this into, if I could with your per-
mission, into the banking area where we have been very aggressive
in bank fraud. We recently obtained a 30-year sentence on a bank
fraud case.

In part the reason that we had a 30-year sentence is in the post-
Enron world, the penalties that we are obtaining in the bank fraud
area are quite substantial. I can tell you that in my district putting
someone away for 30 years for making inaccurate statements on a
balance sheet has certainly sent quite a signal.

Chairman STARK. I would just repeat. I am sure that my col-
leagues would appreciate any suggestions that you would make to
us as to areas in which that it would include historic laws, we
should change the penalties or the standards for establishing
what—the bright line I guess as you would call it—to help in your
work because we are not the Judiciary Committee, but I suspect we
do have the legislative authority to change penalties and would ap-
preciate any suggestions that you could make to us along that line.

Mr. ACOSTA. I will confirm it with my colleagues. I think you
raise a very important point in which you are correct.

Chairman STARK. Thank you.

Mr. Hulshof.

Mr. HULSHOF. Thank you, Mr. Chairman.

Chairman STARK. You were a prosecutor, were you not?

Mr. HULSHOF. Yes, sir, I was.

Chairman STARK. We will let him write it.

Mr. HULSHOF. In fact, as Mr. Acosta was talking about, being
in a courtroom and being the sole white hat wearer and looking
across the courtroom at ten attorneys, I had a flashback.

Let me follow up on this then, Mr. Chairman. I appreciate that.

As far as criminal penalties, is that an area that you say—be-
cause that is not what I heard you say, but perhaps you are sug-
gesting. Do we need to beef up the criminal Mr. Acosta?

Mr. ACOSTA. Congressman, the general criminal penalties that
we use in the healthcare fraud area are the fraud penalties. I
would take the question back to the Department to get the input
from my colleagues before making a specific proposal.

I do think and I will say that in the banking area, we have been
very aggressive pursuing CEOs and executives. When you get a 30-
year conviction that does get other CEOs’ attention.

Mr. HULSHOF. Along that, I would say let’s just follow line for
a bit. In those banking cases and again I was never good enough
to be a Federal prosecutor. I was just toiling in the courtrooms in
the State of Missouri. You are not talking about changing the bur-
den of proof on the Government. The Government would always
continue to have the burden of proof. I presume you are not sug-
gesting anything about the standard of guilt being beyond a rea-
sonable doubt. You are shaking your head no.

As we all know, getting a civil judgment where the standard of
proof is less as opposed to a criminal judgment is also—I mean
there is a reason to have that dichotomy. I am not conversant with
the case law you say specifically but—and I know you are speaking
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for yourself and not for those above you necessarily, but are you
saying that this reasonable person standard on statements? Like if
a statement were made that that is something that we might be
able to change legislatively?

Mr. ACOSTA. Congressman, what I am referring to is in the
large civil cases where you have a lot—where you have many indi-
viduals involved in setting pricing, where you have a number of
participants, it is exceedingly difficult to find a particular indi-
vidual—because it is not a false statement’s case.

Mr. HULSHOF. Right.

Mr. ACOSTA. It has to do with to find an individual whose in-
tent to defraud went beyond a reasonable interpretation of an ad-
ministrative scheme to a criminal level. You have as one of your
colleagues referenced, a scheme that some say is more complex
than the Tax Code and so it is not just enough to show that a mis-
take was made.

Mr. HULSHOF. Right.

Mr. ACOSTA. You have to show much more than that. What I
am suggesting is that that level and some of the judicial interpreta-
tions—not the underlying burdens of proof, but some of the judicial
interpretations do raise a challenge.

Mr. HULSHOF. Okay. I will let you get off the hot seat so you
are not criticizing those Federal judges. Just a couple of more ge-
neric comments. Here is a curiosity. You all have been great to talk
about where providers had overcharged. Has the reverse ever hap-
pened? That actually you have seen under charging by providers?

Mr. Hill, you are nodding.

Mr. HILL. This is a question we get a lot and I think it is a fair
question because providers fairly can ask, “Well, if I make a mis-
take, will you give me the money back?“ In all the activities, at
least on the administrative side, that we undergo we do an im-
proper payment measurement. That is where we get the error
rates. That error rate is a net rate. Underpayments and overpay-
ments. Where we have underpaid, providers are given that.

I also talked about the recovery audit contractors. The Congres-
sional intent there was very clear. It is for overpayments and un-
derpayments.

Mr. HULSHOF. Okay.

Mr. HILL. While it is a small percentage, there are those cases
where folks have been underpaid.

Mr. HULSHOF. My time is very short and I want to be respect-
ful of the Chairman and the time limits. I will do this very quickly.

I hear a lot about complexity. So I presented myself to a local
hospital. They gave me a medical chart that I was a 70-year-old
man with a certain medical condition and we went through triage
and I was to report. The point of the exercise was because I failed
to mention one detail during my admission that they were wrong.
The hospital was wrong. The whole point being that sometimes
they act in the best interests and yet through no fault of their own,
there is this, this error.

Is the complexity something, Mr. Hill, that you can do this if you
need in writing, but I mean is this something that we should focus
on? Or is this more your purview and your bailiwick to try to help
eliminate some of that complexity?
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Mr. HILL. I think the answer to the question is sort of both.
Right? I mean we have an obligation, providers are serving our
beneficiaries. It is a complex program. At the same time, as we are
carrying out our duties, we have an obligation to the trust funds.
At the same time, we look at a record. We need to apply some level
of clinical judgment as to whether it was just, “Oh, gee, I made a
mistake. I forgot to check off that box.” There is a reasonable basis
to make that judgment versus where it is just clear out-and-out
“You were over-billing us.” We try very hard to make those distinc-
tions.

I am not going to sit here and tell you we always get it right,
but it is clearly something we try and get right on an ongoing
basis.

As to the complexity of the statute and the underlying, we can
always make it less complex I suppose but we do have an obliga-
tion on an ongoing basis to make it easier for the physicians caring
for beneficiaries.

Mr. HULSHOF. I thank the panel. I thank the Chair.

Chairman STARK. Ms. Tubbs Jones is not here. Mr. Pascrell.

Mr. PASCRELL. Thank you, Mr. Chairman.

Inspector General, I had a question for you. There is approxi-
mately 1500 employees that you have right now as I understand
your testimony. Is that correct?

Mr. LEVINSON. That is correct.

Mr. PASCRELL. How many did you have 4 years ago?

Mr. LEVINSON. Well, I was not in the office 4 years ago, but
I would estimate that it would have been around 1400 to 1450 over
the last 3 years.

Mr. PASCRELL. 1400.

Mr. LEVINSON. There was a reduction. Historically, there had
been close to 1500. I think for several years we dipped below that.
For the last couple of years, through the great help in large part
of this Committee, there has been a restoration to numbers that I
think historically have been around 1500.

Mr. PASCRELL. When you are investigating a $413 billion pro-
gram which it was in 2006, I do not know how you do with your
auditors and your inspectors, if that is adequate particularly in
terms of what the return is of that investigation. It would seem to
me that we are not doing enough, not nearly enough to reduce
fraud.

My second question is to the gentleman from Florida, the U.S.
Attorney Mr. Acosta. Who have you found to be the biggest culprits
in your investigations? Would you define it as specifically as pos-
sible?

Mr. ACOSTA. Congressman, the most—South Florida has a par-
ticular problem with what I will call fly-by-night operations. They
are operations that open up, often using false identification under
assumed names, operate for three to 6 months. The billings spike.
They then shut down and move on.

Mr. PASCRELL. Who are these people that open up these facili-
ties?

Mr. ACOSTA. Individual—I am sorry. I do not understand the
Congressman’s question.
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Mr. PASCRELL. What is the source? In other words, the biggest
source is not the patient. The biggest source—or the recipient—the
biggest source is somebody who is doing the business at hand.

Mr. ACOSTA. Absolutely.

Mr. PASCRELL. Tell me about them. Who are they?

Mr. ACOSTA. T would not call them providers. Criminals. An in-
dividual who is a downright fraudster who will decide “I want to
make a little bit of money criminally and so I will go out there. I
will use a false ID to open up and get a provider number and open
up what I call to be a durable medical equipment company.”

For example, one case that we had where an individual started
throwing wheelchair parties, inviting people——

Mr. PASCRELL. Wheelchair parties?

Mr. ACOSTA. Wheelchair parties. Inviting people over to get
their identifying information so that he could then bill the same
wheelchair over and over and over again to the tune of several mil-
lion dollars when in fact he never provided these individuals a
wheelchair.

He would literally invite people over to show them the wheel-
chair. In the process he would get their Social Security Number,
their information. He would then bill out. They start, they operate,
they shut down.

One of the reasons that we started the fusion operation that I
referenced in my opening is because these operations are fly by-
night fraudsters who shut down, it is exceedingly difficult to use
the traditional law enforcement model of a historical case, because
a year from now they are long gone. The money is long gone. That
is why the fusion center that started this past month that focuses
on catches them in the act, a critical part of which is obtaining the
near real time billing information is so important, because that
way we can find them before they shut down and move on.

Mr. PASCRELL. But is it not true that DME providers need
nothing more as I understand it than a provider number and an
address to bill Medicare?

Mr. ACOSTA. Congressman, the frustration and the reason they
are able to do this is because they do need an ID provider number
and an address. That is exactly right.

Mr. PASCRELL. Well, what are we doing about that?

Mr. ACOSTA. Well, in the Southern District we prosecuted 68
cases last year.

Mr. PASCRELL. Sixty-eight?

Mr. ACOSTA. Sixty-eight cases which compared to a national
level is actually quite high. We have $981,000. We have a dozen
individuals that used that money to pursue these. They do a very
good job at going after these, but I will tell you, sir, it is a problem.
It is a substantial problem and anything that we can do to further
fight it I would welcome.

Mr. PASCRELL. What is the punishment on the books if you get
one of these DME providers who obtained a provider number and
an address to bill Medicare. This seems to be widespread. This is
not something isolated in Florida, that’s for sure, but what do you
do? What happens? How do you prosecute them?

You said you prosecuted over 60 cases. Let’s say people are found
guilty of doing these things. Does the punishment fit the crime? Is
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this enough to be a detriment to those who want to get into this
shady business and taking advantage of Medicare dollars?

Mr. ACOSTA. Congressman, first, with respect to the punish-
ment, the punishment would be a function of the amount of the
fraud. So it would be referenced in the Federal Sentencing Guide-
lines. In the wheelchair case, for example, under the Federal Sen-
tencing Guidelines, the punishment would range between three
and I believe seven years. I am basing this on memory and so that
is an approximate, but that is the punishment under the Federal
Sentencing Guidelines. Those are the guidelines that are given to
us that judges abide by.

So when we prosecute a case, that is realistically the upside in
terms or the top in terms of what we can obtain as a punishment.
That references Mr. Stark’s question I believe earlier where I al-
luded to, for example, the banking fraud area.

Let me, if I could, also throw out an idea and a suggestion. This
is one that we have been in talks with HHS about, because I do
believe that prosecution is an important tool, but as in the case
with credit card fraud prosecution has to come only after preven-
tion.

Credit card companies learned long ago that it is much better to
have a strong prevention program that reviews billing statements.
We have all gotten those calls from credit card companies.

One discussion that we had with HHS is a bonding requirement
in areas of particularly high levels of fraud. The advantage that
that would have is it would in essence duplicate, triplicate our re-
sources because the bonding company would become an additional
investigative agent. They would be on the hook. Particularly where
you have small fly by-night operations that are operating in the
one to five million dollar range having a high bond level is some-
thing that I think is worth considering.

We have been in discussions with HHS about that and I just pro-
pose that to the Committee as something that might merit further
conversations.

Mr. PASCRELL. If you want to go into business and let’s say
many HMOs in many States I sure as in Florida, we have in-
creased the bonding, not the Federal Government, there is an in-
crease in the bonding so that there is a risk here if you want to
try to shaft people out there.

There does not seem to be a risk involved and I am not so sure—
maybe you can—I have overstayed my welcome here, but I am not
so sure we have a sense of urgency about how much money is in-
volved in fraud that your auditors and investigators are looking.

I would tend to think that this is very vast. It is a shock to find
out the kinds of practices and the amount of dollars that are being
lost into the system. Medicare faces a greater danger than the So-
cial Security in the trust fund. If we do not do something materi-
ally and have a sense of urgency I do not know how we are going
to really catch up.

Thank you, Mr. Chairman, I appreciate it.

Chairman STARK. Okay. Mr. Tiberi has waited patiently and I
am happy to recognize him at this point.

Mr. TIBERI. Thank you, Mr. Chairman.



54

Kind of following up on Mr. Pascrell’s questioning on the durable
medical goods, Mr. Acosta, you have mentioned it already regard-
ing what you have done in Miami, Florida.

Clearly reports have shown that the entities that you have pros-
ecuted were not legitimate DME providers and they did not have
legitimate provider numbers under current law.

The question is how in the world were they able to receive num-
bers and how can we prevent that from happening in the future?

Mr. ACOSTA. I will answer briefly and then with your permis-
sion I will defer to my colleagues. First, let me do say that there
is a great sense of urgency on this. I think it is critical. Our pros-
ecution numbers in Miami are up 30 percent. We receive from the
HCFAC $981,000 and with that our prosecutions last year ac-
counted for I believe $137 million give or take in fraud. So I do
want the Committee to be aware of that because the resources are
an important matter.

With respect to provider numbers I will say that this is often
closely tied to identity theft where both the individual seeking pro-
vider numbers as well as physician numbers that are used belong
to actual individuals but identities are sometimes stolen. Beyond
that I would defer to CMS. The CMS is the one that provides the
numbers and so they are in a better position to answer.

Mr. HILL. On the DME number—I mean clearly the sense of ur-
gency is acute. There are two issues for us here. The first is that
in fact, and this is a sort of mark on our process if you will, in
many cases suppliers do have a legitimate supplier number. They
have got in the system and they have got a number.

The fact of the matter is they are able and are more nimble to
stay one step ahead of us. When we do the site visit, they have got
a building and they have got a plaque on the wall that says they
are there and there is inventory and we do all the things and they
have filled out the paperwork and they look like a legitimate busi-
ness. Then when they begin to bill, it is clear that they are not.
At one level the resources that we can make available to do the re-
view and to do the on-sites sometimes just cannot keep up.

Having said that, we are moving forward through the Medicare
Modernization Act to require now this year sort of along the lines
of the surety bonds a requirement for accreditation which is an-
other level of review for the suppliers. So, not just CMS but an out-
side entity will come in, do unannounced site visits, there will be
requirements for the DME suppliers that they will have to meet to
be able to get accredited and then get numbers. So, again, it is
more eyes looking at the entity to be sure that in fact they are
meeting the requirements that are set out in the statute.

Mr. TIBERI. Thank you.

Mr. Levinson, do you have a comment on that?

Mr. LEVINSON. Yes. We are also looking at DME providers’
compliance with CMS standards so that CMS has a more com-
prehensive picture of providers who are not paying attention to the
minimum standards that CMS does impose upon them such as
properly obtaining the provider number and being eligible to par-
ticipate in the program. We are involved in that work as we speak.

Mr. TIBERI. Thank you.
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Mr. Hill, one other question that I would categorize under the
term “waste” and not fraud. My aunt a couple of weeks ago had
knee replacement surgery in a Columbus, Ohio, hospital. After she
was recovering in the hospital, she was given a choice to either go
home and have a shot at home that would cost $50 a day out of
pocket and she is a Medicare Part D recipient as well or she could
go to a nursing home and have that shot and she didn’t have to
pay anything.

Now, obviously somebody is paying something and a lot more at
a nursing home for 14 days than her being home for 14 days. I
have heard this is a problem that is not just my aunt that this is
pretty widespread. Can you comment on that?

Mr. HILL. The issue here gets somewhat to Chairman Stark’s
question in terms of judgment, clinical judgment as to what should
happen. Not knowing your aunt, not knowing the situation, typi-
cally to be discharged to a nursing home—I am not a physician, so
I will get this wrong—you have got to be sick enough to be in a
nursing home. You cannot go to a nursing home just to get a shot.
So clearly there are incentives to get somebody into a nursing home
because you are going to get reimbursed more in the nursing home.

As we look at payment errors and as we look at areas where we
need to refine our policies, one is the policy area of what we charac-
terize as the site of service differential, the fact that you get paid
more to do the same thing more in one site than another site, is
an issue that we need to deal with.

There is a proposal in the President’s budget that does not quite
get to the issue you are describe here but it is clearly one that we
have to get to where there are incentives for delivering care in
more expensive places just for the purposes of getting the expense
not because the patient may not have necessarily needed it.

Mr. TIBERI. I hope you look at that because there is a lot of
money to be saved there.

Mr. HILL. Absolutely.

Mr. TIBERI. Thank you. Thank you, Mr. Chairman.

Chairman STARK. Thank you.

Mr. Becerra.

Mr. BECERRA. Thank you, Mr. Chairman. May I say from the
outset, Mr. Chairman, that I hope that we will do more of these
hearings because as we talk about how we take care of things like
the SGR and other issues that we have to come up with in terms
of savings, I think probably the best way to go is to try to figure
out where the abuse is so we do not have to go after those good
providers who are paying the price for our need to have savings.
I hope will continue to do more of these hearings so that we are
able to target our efforts to try to make appropriate savings where
possible within the healthcare field and certainly within Medicare.

I want to thank the three of you for your testimony. If I can just
try to clarify something. Mr. Levinson, I think there is general
agreement—and please tell me if there is not—but there is general
agreement that every dollar that you have been able to use to in-
vestigate any waste, fraud or abuse has translated into more than
a dollar’s worth of savings to the Medicare or certainly our
healthcare programs to date.
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Mr. LEVINSON. That is correct. It has varied over the last few
years from $11 to as much as $18 in terms of the return on invest-
ment (ROI).

Mr. BECERRA. That type of return anyone on Wall Street would
die to have. Let me ask you this. How much more money, how
much more in resources could you efficiently handle before you say,
“Wait a minute. There is enough room to do the work, but I cannot
staff up quick enough and I cannot given my limitations in size and
space deal with more than x-amount.”

What could you use without us coming back and having a hear-
ing and saying we hear that we gave you money for 100 new inves-
tigators but you only got 50 and you still spent the money for 100?

Mr. LEVINSON. Well, first let me again thank the Committee
for the support it has given OIG over these last several years in
getting us——

Mr. BECERRA. Do me a favor. Cut to chase because we want to
support you. Give me a sense of—the 5 minutes that I have, I want
to ask other questions. Give us something that we can work with
that is on the record. How can we help you realistically? We are
not going to give you as much as you in the future can use, but
maybe we can give you something now that you know you can
make use of today?

Mr. LEVINSON. I very much appreciate that. One of the great
benefits of having the three organizations here represented at the
table is that it underscores for the full Committee, for the full two
Subcommittees, the understanding that this is a process in which
every one of us has an important but related part.

I run no program. Mr. Hill is involved in running the program.

Mr. BECERRA. What could your shop use?

Mr. LEVINSON. No matter how much money I might have if Mr.
Acosta does not have resources——

Mr. BECERRA. I will ask Mr. Acosta and Mr. Hill in a second.
You tell me what your shop can use.

Mr. LEVINSON. We are quite, I think, effectively integrating the
new money that was most recently provided for our office. For bet-
ter or for worse, I cannot give you a specific dollar figure this morn-
ing about how much more money we can ingest and state with as-
surance any particular result that we could accomplish without de-
tailed analysis.

Mr. BECERRA. That is fair. Let’s do this. Let’s stay in commu-
nication. I think, Mr. Chairman, we are going to continue to do
that.

I hope what you will do is you will look discretely at your various
programs and you will tell us earnestly and to the degree that you
can realistically how we could make a great investment of the tax-
payer dollar in your shop and know that we are going to get that
11 or 18fold return on that investment. Again, you are not going
to double the size of your operation. We know that, but there are
things that you know and if we knew that you could do that we
would try to help you do because it just helps us.

We are going to be talking about how we cut programs within
Medicare to save money. We are going to do it with a meat axe.
We are going to try to be more surgical, but some of it is going to
hit good providers and what you do is you go after those providers
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that are not doing that good. So, I would rather see us put a dollar
in getting you more to return more than us going after providers
simply because we could not find a better approach to tailor our
need for savings.

Mr. HILL. T understand.

Mr. BECERRA. Let me ask a question that relates to the qual-
ity

Chairman STARK. Before you do, could the record just show at
this that the staff behind Mr. Levinson have been holding up five
fingers, eight fingers suggesting that that would be the percentage
of raises that they feel they are entitled to. I thought that ought
to just be part of the record.

Mr. LEVINSON. As I said previously, I think the fact that you
are holding this hearing has given all 1500 of us a little bit more
power, a little bit more effectiveness in being able to accomplish
the job. So, the hearing itself accomplishes a great deal on our be-
half.

Mr. BECERRA. I do not think any one of us here is looking to
go after—this is not a witch hunt to try to go after a particular pro-
vider or go after particular government agencies saying, “You are
not doing enough.”

We know that if we do this work right, the good providers will
be able to take care of themselves and there may be some who are
innocently doing things that they should not. If we just have some-
one just overseeing them saying, “You know you are stepping out
of bounds a bit.” They would get right back in there, but there are
some that are not. So, let’s figure out where we go.

Mr. Chairman, if I could just ask one last question.

Chairman STARK. Go ahead. I stepped on your time.

Mr. BECERRA. Thank you.

Quality improvement organizations. The CMS, Mr. Hill, con-
tracts with these quality improvement organizations to conduct
these in-patient utilization reviews at hospitals and to try to deter-
mine if care is being provided appropriately.

You are aware I am assuming of this Institute of Medicine (IOM)
Report that said that we have to wonder if we are actually getting
the best out of these organizations because they end up developing
a very strong relationship, cozy relationship with the providers.

It is not unlike the situation you see in cities when the building
inspectors become very familiar with a lot of the developers in the
area and the developers become friends of these building inspectors
and it sometimes occurs that the building inspectors do not do
right by the people because they have developed a friendship with
the developers and the developers get away with some things.

Tell me how you are responding to the IOM’s recommendations
with regard to the quality improvement organizations to make sure
that we really are getting quality and appropriate care.

Mr. HILL. Absolutely. I think—I do not think, I know that the
quality improvement, not necessarily through the Quality Improve-
ment Office (QIO), but quality improvement is a key priority for
the Administration for Secretary Levinson—pardon me, Secretary
Levitt.

I did not mean to promote you there.
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The IOM report really gives us a good view into what is going
on with the QIOs. Some of it is stuff that we were sort of aware
of and sort of understanding. As you may or may not know, the
way that they are funded and the way that we contract is on a 3-
year cycle. We are at the end of the previous 3-year cycle and so
we are going through a process now of looking at the recommenda-
tions and looking at what changes we can make to the structure
of the QIOs, to the relationships that they have with the providers
and the things that we ask them to do. Sort of what are the right
things for them to be doing in the way our contracts are structured
with them.

So hopefully as we work our way through the fall we will be
ready to sort of come up and talk in a very robust way about ex-
actly how it is we are going to proceed with what we charac-
terize

Chairman STARK. Would you yield at this point?

Mr. BECERRA. Yes, Mr. Chairman.

Chairman STARK. I thank the gentleman for yielding.

A further point, Mr. Hill, though. You cannot do that with the
Joint Commission on Accreditation of Healthcare Organizations
(JCAHO) now can you because you do not contract with them?

Mr. HILL. Correct.

Chairman STARK. Would there be any reason that you shouldn’t
contract with JCAHO which would then give you the authority to
say, “Look. Let us review what you are doing.” We have had sev-
eral examples of their overlooking tragic errors.

Mr. HILL. Right.

Chairman STARK. I am going to meet in a little while with Sen-
ator Grassley and he and I both have felt that—and I would ask
Mr. Levinson and Mr. Hill, is there any good reason that you can
think of that you ought not to contract with JCAHO as you do the
other quality agencies?

Mr. HILL. I think that the JCAHO is, they are an organization
that sort of attests that they meet our standards, so I am not quite
sure it is a contract issue. There is a lot to discuss there.

I think I am beginning to get out of the bounds of my:

Chairman STARK. I am just wondering, to Mr. Levinson, there
is no real reason that if you had a contract with them other than
you allow them to deem hospitals, but you really—and we do not
therefore really have any oversight. They just operate out there
with absolutely no one reviewing their results and there have been
instances where they have overlooked some things that are pretty
serious.

Mr. BECERRA. Mr. Chairman, if we could—I am sorry, Mr.
Levinson. Go right ahead.

Mr. LEVINSON. I just wanted to add, Chairman Stark, that we
do not have any—we have not done any recent work with JCAHO
but we do have QIO work in progress which we hope to share with
you relatively soon.

Chairman STARK. Thank you.

Mr. BECERRA. Mr. Chairman, could I suggest in that regard?

Mr. Hill, when are these QIO contracts going to be out again? Is
it this fall?
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Mr. HILL. The fiscal year 2008, during the fiscal year 2008 proc-
ess.

Mr. BECERRA. So, Mr. Chairman, it sees appropriate for us to
be in touch right now with CMS before you go forward and start
to let out these new contracts that we talk to you about what revi-
sions you are making to the process to ensure that quality will be
part of that requirement.

Mr. HILL. Absolutely.

Mr. BECERRA. Mr. Chairman, I know that we have votes in, but
I see no more Members. Could I be indulged?

Chairman STARK. Go right ahead.

Mr. BECERRA. Thank you.

Mr. Acosta, a question for you. We know that you get thousands
of cases referred to you of reported Medicare fraud and abuse. I
know that you do not have the capacity to deal with each and every
one of those cases and many of those cases probably do not pan out
to be more than just some complaint that is not legitimate, but ob-
viously there are many of those that are.

Give me a sense of the numbers. How many come to your office?
How many do you investigate? How many do you prosecute? How
many do you get a verdict or conviction or if it is a civil action some
type of award or damage?

Mr. ACOSTA. Thank you. Thank you for the question, Congress-
man Becerra. If I could, I am going to tie that into the question
you brought to Mr. Levinson earlier about resources.

We receive $981,000 from the HCFAC account as I said pre-
viously. I match that with my own general funds to the tune of ap-
proximately $2 million. That allows me to fund about 12 attorney
positions within my office. With that, last year, our criminal filings
were up 30 percent to 68 cases, up from about 50 the year before.
The conviction ate is about 97 percent.

Mr. BECERRA. Wow.

Mr. ACOSTA. In addition to that we brought a number of civil
cases. This fiscal year alone, our civil recoveries included the $15
million recovery from Larkin Hospital that Chairman Lewis ref-
erenced earlier.

Mr. BECERRA. That is just one recovery.

Mr. ACOSTA. That is just one recovery. The $2.2 million from
Jackson Memorial Hospital, a teaching hospital, as Mr. Lewis ref-
erenced earlier. The $10 million that has been returned to the Fed-
eral treasury

Mr. BECERRA. Stop. Stop. You have already told me with one
case you paid for your 12 attorneys that you have.

Mr. ACOSTA. That is correct, Congressman.

Mr. BECERRA. Stop. Stop. Stop.

So, what could you efficiently ingest?

Mr. ACOSTA. Well, this past year we requested and did not re-
ceive $11 million overall budget increase. The budget increase re-
quested for this year is $17 million, part of which my office would
receive.

In addition, I have several—I have special Assistant United
States Attorneys that are on loan to me from the State Attorney
General’s Office to prosecute more cases. We are willing to work
with you to suggest a number. I am not in a position to suggest
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a number nationwide, but I think our point that our folks work
very hard and more than pay for themselves is quite obvious.

Mr. BECERRA. You have been gracious in providing us the infor-
mation because everyone has constraints on the type of information
and how it can be used that we can discuss. I appreciate that.

Mr. Chairman, I think it is obvious that if you have a 97 percent
conviction rate, if you have got awards that single-handedly pay for
the 12 attorneys for the next 5 years, you are doing something that
we should be trying to concentrate on more.

Again, you are not convicting—the 97 percent conviction rate is
not of those providers that are doing what we ask them to do under
Medicare, it is folks that are not. Mr. Chairman, I hope that we
take this and, as I said, I hope we continue to have follow-up con-
versations both publicly, formally and informally so we could figure
out how we could concentrate some of our moneys because I know
we are going to come here in about 4 months and we are going to
be agonized by what we have to do in Medicare to providers, many
of whom are not in that percentage of those who you are trying to
convict.

I think you, Mr. Chairman, for yielding and I think the gentle-
men for all their information and good testimony.

Chairman STARK. Thank you, Mr. Becerra.

I would just emphasize that the making public all of the tools
which would come under at least the observation of Inspector Gen-
er(aill Levinson I think would have a meritorious effect on all pro-
viders.

In other words, this is not like over-deducting your meals and
figure you will never get audited by the IRS. These guys are look-
ing and saying, “Wait a minute. You know 97 out of 100 people are
getting caught.” That is a whole different issue and I think is
worth publicizing to some extent. It could very well be that you
issue a report beyond The Red Book that might be a little be more
oriented toward the average public and I think it would help.

I think it would help Mr. Acosta and Mr. Hill’s efforts. I want
to thank Chairman Lewis for urging us to proceed on this matter
today and to thank all of you for your help and your continued
work for, principally for the beneficiaries but also for the taxpayers
and all of the people involved in the Medicare system.

You are to be commended and thank you for your assistance to
us. We will be back to you because you are going to need more help
as Mr. Becerra pointed out. I know that beyond just the fraud and
abuse that Inspector General Levinson has indicated and his office
has some areas and Mr. Hill as well where we might find savings
beyond fraud and abuse. We are looking for that all the time.

Chairman LEWIS OF GEORGIA. I do not have anything to add,
Mr. Chairman, but thank you for conducting this hearing. I thank
all of the witnesses for being here. I think this has been most help-
ful.

Thank you so much for the job that you are doing.

Chairman STARK. I would ask, I know Mr. Kind and perhaps
others on the minority side will have questions and they could not
remain, we will keep the record open and I would ask the wit-
nesses if they would mind responding to any letters that the Com-
mittee Members send to them in the form of inquiry.
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With that, this hearing is ended.
[Whereupon, at 11:46 a.m. the Subcommittees adjourned.]
[Questions submitted by the Members to the Witnesses follow:]

Question Submitted by Mr. Kind to Mr. Hill

Question: Mr. Hill, in your testimony, you stated that “responsible and ef-
ficient stewardship of taxpayer dollars are critical goals” of the Adminis-
tration. You also stated that “[t]he States provide a crucial first line of de-
fense in safeguarding Medicare Program dollars.” Given these stated goals
of CMS, I would like the agency to explain its resistance to renewal of Wis-
consin’s SeniorCare program waiver.

Extension of this 1115 Pharmacy Plus waiver is expected to save the Fed-
eral Government, and Medicare in particular, an estimated $404 million
through 2010. Wouldn’t rejection of a SeniorCare extension be contrary to
the Administration’s own stated Medicare fiscal goals?

Answer: Established in 2002, SeniorCare is the prescription drug assistance pro-
gram for most lower income seniors in Wisconsin not qualified for full Medicaid ben-
efits—specifically, Medicare beneficiaries and others with family incomes up to 200
percent of the Federal Poverty Level (FPL). SeniorCare was devised as a model
‘Pharmacy Plus’ demonstration, authorized under the Social Security Act’s Medicaid
section 1115 waiver authority.

The goal of this demonstration was to test how the provision of a pharmacy ben-
efit to a non-Medicaid-covered low-income population would affect Medicaid costs,
utilization, and future eligibility trends. As with other section 1115 demonstrations,
CMS approval for Pharmacy Plus required the State to establish budget neutrality,
meaning that the services provided under the demonstration would need to be offset
by other savings in the Medicaid program. The overall theory behind Pharmacy Plus
was that prescription drug programs for seniors would target scarce resources more
effectively because participants would remain healthier, thereby reducing future
health care costs that may result in their becoming eligible for Medicaid.

The enactment of Medicare Part D has altered the landscape in which States pro-
vide prescription drug coverage to the age 65 and over population. Before January
1, 2006, SeniorCare was the only affordable prescription drug coverage option for
most lower income seniors in Wisconsin not qualified for full Medicaid benefits.
Today, seniors in Wisconsin and across the country have access to comprehensive
prescription drug coverage through Medicare. Individuals eligible for full benefits
under both Medicare and Medicaid now receive their prescription drug coverage
through Medicare as well. At last count, more than 571,000 Wisconsin seniors, in-
cluding dual eligibles, are receiving drug coverage through Medicare Part D or an-
other creditable source.

In addition to the standard Part D benefit, many beneficiaries with limited in-
comes qualify for the Low-Income Subsidy (LIS). Indeed, certain beneficiaries en-
rolled in Wisconsin’s SeniorCare would be eligible for the LIS. The LIS provides sub-
stantial help to Medicare beneficiaries with limited incomes, including a generous
Federal premium subsidy and minimal cost-sharing for covered drugs. Most LIS-
qualified beneficiaries receive the 100 percent subsidy, and therefore have no pre-
mium for Part D coverage.

However, the establishment of a Federal Medicare prescription drug benefit had
significant impact on the ability of Pharmacy Plus demonstrations to be budget neu-
tral. Specifically, the advent of Part D and the low-income subsidy altered the cir-
cumstances under which CMS originally approved SeniorCare because now Medi-
care Part D, and not the Pharmacy Plus demonstration, is the main source for Med-
icaid savings by diverting individuals from full Medicaid eligibility. As a result, we
believe it would be very difficult for Pharmacy Plus waivers, as they were originally
structured, to meet the budget neutrality requirements in light of Part D.

We greatly appreciate the leadership Wisconsin has demonstrated in providing
prescription drug coverage to Wisconsin’s most vulnerable citizens at a time when
they had no other options for drug coverage. CMS does not want current SeniorCare
beneficiaries to suffer any interruptions in drug coverage, and we are committed to
partnering with Wisconsin officials to establish a transition and outreach plan in
which we can all take confidence. That being said, we believe the transition must
be made as quickly as possible. Wisconsin has deemed SeniorCare as creditable cov-
erage relative to Part D, so individuals transitioning to Part D will not face a late
enrollment penalty.

——
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[Submissions for the Record follow:]

Statement of the Power Mobility Coalition

The Power Mobility Coalition (PMC), a nationwide association of suppliers and
manufacturers of motorized wheelchairs and power operated vehicles, applauds the
House Ways and Means Subcommittee on Health and the Subcommittee on Over-
sight for holding a joint hearing examining ways to identify and eradicate fraud
within the Medicare program.

The PMC has long supported efforts aimed at removing unscrupulous actors from
the Medicare program. In fact, it was several PMC members who first identified
pockets of suspicious activity in the delivery of power mobility devices (PMDs) in
Harris, Country Texas and then brought these concerns to the attention of the Cen-
ters for Medicare and Medicaid Services (CMS) as early as April, 2003. The PMC,
along with other leaders of the durable medical equipment (DME) industry, then
partnered with CMS in the implementation of the “Wheeler Dealer” program that
sought to root out fraudulent activity in the Medicare PMD benefit.

The PMC was very supportive of anti-fraud initiatives contained in the Medicare
Modernization Act (MMA), including the requirement that a Medicare beneficiary
see a health care practitioner for a face-to-face examination prior to the submission
of a PMD claim, increased quality standards for PMD suppliers, and the provision
that requires all DME supplies to be accredited by a nationally recognized accredita-
tion body. While these are all positive steps in efforts to clean up the Medicare pro-
gram, the PMC feels that more could be done and, as a result, offers the following
recommendations to the Subcommittees:

1. All New DME Suppliers or DME Suppliers Who Are Renewing Their Sup-
plier Number Must be Accredited

CMS has released the new quality standards for all DME suppliers and has
named the nationally recognized accreditation bodies that have “deemed status” to
ensure Medicare quality standards are being met. Since all the pieces of the accredi-
tation puzzle are now in place, CMS must insist that all new DME suppliers become
accredited before they can be awarded a Medicare supplier number. Further, DME
suppliers who have to recertify for a supplier number should also be immediately
subject to the accreditation requirement.

2. Accreditation Must Happen Prior to Implementation of Competitive Bid-
ding

Program integrity is paramount to ensure Medicare beneficiaries receive the high-
est quality of products and services from lawful suppliers. Stringent quality stand-
ards coupled with mandated accreditation of suppliers will rid the Medicare pro-
gram of unscrupulous actors and reinforce the integrity of those suppliers who play
by the rules.

Implementing competitive bidding and allowing non-accredited suppliers to par-
ticipate in the bidding process is contrary to CMS’ priority to safeguard Medicare
resources and beneficiaries. Allowing non-accredited suppliers to bid and be award-
ed contracts will cause major disruption if the contracted supplier cannot obtain ac-
creditation and the contract must then be terminated and subject to a “rebid.” In
addition, non-accredited suppliers would have lower overhead and, as a result,
would be able to submit lower bids which could artificially lower the single payment
amount for accredited contracted suppliers.

3. Establish a DME Program Integrity Advisory Group

DME manufacturers and suppliers know their business better than anyone and
are constantly monitoring the marketplace. Lawful DME suppliers and manufactur-
ers are anxious to share intelligence about potential fraudulent actors with CMS.
The PMC recommends that CMS establish an advisory group comprised of DME
suppliers, manufacturers and beneficiaries to work with CMS officials on developing
proactive solutions to help detect and eliminate fraud.

4. Require Physician Certification on Documentation Supporting a PMD
Claim

As part of recent administrative changes to the Medicare PMD benefit, while a
physician must provide a prescription for PMDs, CMS no longer requires that the
physician certify the need. The PMC recommends that the algorithmic formula con-
tained in the PMD National Coverage Determination be codified in a form that will
then need to be certified, under penalty of law, by the physician. Such certification
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will strengthen the role of the physician as gatekeeper of the Medicare PMD benefit
and put the physician in a position to ensure that the beneficiary meets the require-
ments necessary under the Medicare program to qualify for PMDs. A physician-cer-
tified document will also provide some much needed objectivity to the PMD claims
process.

The PMC appreciates the opportunity to comment on efforts to strengthen Medi-
care program integrity and provide recommendations for additional tools to help
identify and prevent fraud. Moreover, the PMC agrees with many members of the
Subcommittees who took pains to differentiate between innocent mistakes and omis-
sions as a result of the complexities of the Medicare program and real fraud that
harms beneficiaries, rips-off the taxpayers and taints the reputation of thousands
of lawful PMDs suppliers nationwide. We must raise caution that overly restrictive
anti-fraud measures that fail to distinguish between lawful suppliers and unscrupu-
lous actors will only serve to further restrict access to PMDs, drive up program costs
and deny needy beneficiaries high-quality PMDs.

The Medicare PMD benefit provides thousands of beneficiaries with freedom, inde-
pendence and the ability to live more healthier and active lives. PMDs save the
Medicare program money by keeping beneficiaries with compromised or limited mo-
bility out of more costly institutional settings and decreasing the need for hos-
pitalizations. We look forward to working with the Committee to ensure that appro-
priate program safeguards are in place to protect both the Medicare trust fund as
well as Medicare beneficiaries.

Dear Mr. Chairman:

The House Ways and Means Committee held a hearing last week on Medicare
program integrity. As requested by Chad Shearer, First Coast Service Options
(FCSO), the primary Medicare administrator in Florida, is submitting the enclosed
document for inclusion in the hearing record. The document is a progress report for
a pilot program approved by CMS to combat Medicare fraud in Dade and Broward
Counties.

We appreciate the Committee’s consideration of this material.

Sincerely,
Curtis W. Lord

Report for South Florida Pilot
(Through February 28, 2007)

I. Executive Summary

This report updates progress on First Coast Service Option’s South Florida Pilot
(SFP) through February 2007. Section II of this report continues to be framed in
terms of the components of the statement of work for the SFP.

First and foremost, prepayment safeguards designed to detect and prevent fraudu-
lent infusion drug claims prior to payment, continue to be highly effective. In Feb-
ruary 2007, only $8M was paid for these services in Dade and Broward Counties.
At that level of payment, we believe the remaining degree of fraud in infusion drug
payments is quite minimal. But as reported in previous monthly reports, unscrupu-
lous providers in Dade and Broward Counties continue to bill significant volumes
of infusion drug claims. Over $80M was billed in February 2007. A significant por-
tion of that total, we think, was associated with fraudulent activity.

Also as previously reported, efforts to steal from Medicare have moved beyond
drug claims to claims for other services, mainly billed from Dade County. We believe
unscrupulous providers have gravitated toward expensive diagnostic tests and pro-
cedures in an effort to replace income lost to the infusion scheme clean up. The pre-
payment intervention installed by the SFP in January, an edit that suspends claims
with allowed amounts above $500 billed by general and family practice physicians
in Dade and Broward Counties, has been highly effective in combating this shift,
stopping $4.9M in billed charges in February 2007.

To date, over 250 unique procedure codes have been billed with claims stopped
by this new prepayment edit. The common denominator for these codes is that they
describe expensive diagnostic tests or procedures not generally provided in an office
setting by a general or family practice physician. Given the wide range of procedure
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codes involved in this scheme, the widespread (rather than provider or procedure
specific) edit that has been installed to develop for medical records is ideal.

Since the edit was turned on in very early January, providers have responded to
only 40% of our requests for medical records. While this response rate has created
a great deal of claim review, two things are clear:

(1) The 60% of claims for which we never get medical records suggests a high de-
gree of fraud is present in these suspended claims, and

(2) The 40% of claims for which we do get medical records often contain medically
unbelievable quantities of diagnostic tests or procedures; for example, one ben-
eficiary allegedly received 59 nerve blocks over a six month period.

In an effort to make this edit more efficient, we are evaluating three new poten-
tial medically unbelievable edits for pulmonary tests, vestibular tests and injections
of nerve agents (nerve blocks). Medically unbelievable edits are designed to auto-
matically deny services once they exceed the “unbelievable” threshold, avoiding the
process of requesting medical records for those services. That would allow us to re-
quest medical records only in situations where suspended claims have a relatively
greater chance of being legitimate.

Provider enrollment results follow trends from prior months as the volume of new
provider applications from Dade and Broward Counties continue to be lower than
originally expected. As reported last month, however, the screening process has been
tightened resulting in a considerable increase in the number of pre-enrollment site
visits. Since the launch of the pilot only 33% of the provider enrollment applications
in Dade and Broward Counties have been unconditionally approved.

The objective of the SFP is to reduce CERT error rates in Dade and Broward
Counties to levels seen elsewhere in Florida and ultimately below CMS’ national
target. To better track our progress, we have revised our charts that compare pay-
ments in South Florida against payments outside the SFP area. Specifically, these
charts now show payment on a per beneficiary per month (PBPM) basis for Dade
County, Broward County and the rest of the state. Separate charts have been pre-
pared for drug and non-drug services.

In terms of the Pilot Metrics, results for February 2007 reflect the following:

¢ CERT Scores: Please note this metric has been modified to track quarterly, not
monthly, results increasing the sample size and reducing error rate variability.
—CERT scores continue to trend down in the SFP counties.
—For the Q3 2006 sample period, the Dade County CERT score currently
stands at 11.7%; this compares to a previous quarter rate of 57.8%.
—For the Q3 2006 sample period, the Broward County CERT score currently
stands at 5.3%; this is up slightly from the previous quarter but compares
very favorably to the last full year (November 2006) rate of 20.2%.

¢ Drug Payments: Per Beneficiary Per Month (PBPM): As noted previously, the

Target Drug metrics have been replaced with new per beneficiary per month

measures.

—The drug PBPM for Dade County peaked at $2,641 in May 2006 compared
to a PBPM of $352 that month for Florida with Dade and Broward Counties
excluded. The Broward County PBPM peaked in June 2006 at $1,183 com-
pared to a PBPM of $338 that month for Florida with Dade and Broward
Counties excluded.

—The drug PBPM for Dade County was $283 in February 2007, an 89% de-
crease from the peak in May 2006.

—Similarly, the drug PBPM for Broward County was $310 in February 2007,
a 74% reduction from the peak in June 2006

—Based on the level of billed charges, the risk level of infusion drug fraud in
and outside the SFP area remains high.

e Non-Drug Payments: Per Beneficiary Per Month (PBPM): The non-drug target
metrics have also been replaced with PBPM measures. Separate PBPM meas-
ures are also included for services provided by general and family practice phy-
sicians.

—The non-drug PBPM for Dade County peaked in October 2006 at $279. The
non-drug PBPM for Dade County for February 2007 was $129, a 54% reduc-
tion from peak. This reflects the positive impact of the new general/family
practice edit.

—The statewide non-drug PBPM, excluding Dade and Broward Counties, how-
ever, is only $71 suggesting there is still considerable work to be done in the
SFP area.



65

—The non-drug PBPM for February 2007 in Dade is 82% higher than the state-
wide PBPM excluding Dade and Broward Counties. The Broward non-drug
PBPM is 24% higher than the statewide number.

In summary, the threat of infusion drug fraud remains high but is largely con-
tained in Dade and Broward Counties. The focus of the SFP has shifted to fraud
involving non-drug services where there is still plenty of work to do.

II. Progress Against Statement of Work
A. Provider Enrollment
1. Site Visit Process

¢ In February, 22 sites were added to the list of providers to be visited prior to
enrollment.

¢ Of the ten site visits completed during the month, three applications were de-
nied because the providers were not operational. Of the seven applications ap-
proved, three were considered high-risk and will be placed on pre-payment
claim review for all services billed.

* A total of 20 site visits to existing providers were made this month. Of that
total, seven resulted in the revocation of the provider’s billing number. Five site
visits were inconclusive and will require follow-up work in March.

¢ Since the beginning of SFP site visits, 56 applications have been denied or ap-
privt(eid with 100% claim monitoring, while 41 billing numbers have been re-
voked.

¢ The site visit process has been modified to cease appointment scheduling for
new provider visits. The revised process instead simply notifies the provider
that a site visit will occur during the reported normal hours of operation. This
will make extensive staging and preparation work that is observed on some vis-
its more difficult.

2. Five or More Reassignment Process

* A total of 29 providers have been identified since inception that meet the five
or more reassignment criteria. Of that total, 22 applications have completed
processing, resulting in the deactivation of 118 provider numbers. The remain-
ing seven responses are pending.

B. Data Analysis

1. Spike Billing/Monitoring Report Development

e An early detection report is being developed to track movement of physicians
from Dade and Broward Counties to other areas of Florida using provider en-
rollment information. The goal is to run a weekly report of newly enrolled pro-
viders that are, or have been, enrolled in Dade and Broward Counties and as-
sign a risk level. High-risk providers will be immediately placed on pre-payment
review even before we receive their initial claims. This report will be ready by
the end of March.

¢ As mentioned in the Executive Summary, analysis of claims suspended by the
non-drug $500 edit for general and family practitioners shows that development
of certain medically unbelievable edits is needed. The evaluation and edit cri-
teria will be ready by the end of March.

« A statistical tool is being developed to assist with the analytical work needed
to implement medically unbelievable edits that span a period of time. This new
statistical tool, which will be modified to analyze data over time to help insure
legitimate providers are not affected, will be ready by the end of March.

¢ An evaluation of the expansion of the infusion “specialty edits” statewide for
general and family practitioners was completed. Movement of some infusion
clinics outside South Florida prompted the evaluation. The results show that
over 150 legitimate providers would have had their claims hit the existing edit
structure. These providers typically are designated as family practice, but have
had additional training in cardiology, rheumatology and other specialties. We
will work with the PSC on alternative solutions to statewide editing.

2. Predictive Modeling

¢ The scoring of high-risk providers in South Florida has been completed. The re-
sults of the scoring will be used to prioritize providers for enrollment revalida-
tion.

3. Pending Claims Analysis

¢ A new pending claim data report is being developed that will compare a pro-
vider’s pending billed amounts to billed and paid amounts for the previous
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month. A statistical evaluation of the results will also be developed. This report,
which will assist in identifying aberrancies in pending claim data, will be ready
in early April.

C. Claims Editing

1. Provider-Specific Edits

¢ Total savings from edits for new providers and providers previously cleared by
the PSC in February are approximately $900K.

2. Widespread Edits

¢ The non-drug edit designed to suspend claims for medical record development
for amounts over $500 billed by general and family practitioners in Dade and
Broward Counties saved $4.9 million in February.

¢ The widespread edit for internal medicine physicians implemented by the SFP
in November saved $2.2 million in February. This edit was not expected to gen-
erate large savings like the general and family practitioner specialty edits illus-
trating that unscrupulous providers continue to bill for drug services.

3. Medically Unbelievable Edits

¢ As noted in the Executive Summary of this report, work on designing medically
unbelievable edits for three groups of services: vestibular testing, pulmonary
testing and injection of nerve agents (nerve blocks).

D. Payment Suspensions

* No payment suspensions have been necessary to date given the effectiveness of
other corrective actions.

E. Infusion Reporting

¢ The February monthly reports were produced and forwarded to the PSC on
March 12.

¢ A new request for two additional (100% pre-payment review) edits was sub-
mitted by the PSC. The criteria are currently being developed.

II1. Reporting
A. SFP Claims Editing Savings

February Cumulative
» Provider Specific Edits: $ OM $ 2.2M
» Widespread Edits: $7.1M $10.3M

B. Provider Enrollment Activity

¢ The “Site Visit of Existing Providers July 2006 through February 2007” chart
includes three follow-up visits of providers from last month which resulted in
one additional provider going operational without monitoring; results from the
other two are still being evaluated.

C. Pilot Metrics
¢ A summary of each metric being used to measure the success of the SFP is in-
cluded in the Executive Summary.
—CERT Scores
—Drug Reimbursement: PBPM
—Non-Drug Reimbursement: PBPM
—General and Family Practices: PBPM
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